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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 6

__________________________________
|

MURRAY AMERICAN ENERGY, INC. AND |
THE HARRISON COUNTY COAL COMPANY,|
A SINGLE EMPLOYER, |

|
Respondents |

|
and | Case No. 06-CA-174080

|
UNITED MINE WORKERS OF AMERICA, |
DISTRICT 31, LOCAL 1501, |
AFL-CIO, CLC |

|
Charging Party |

_________________________________|
|

MURRAY AMERICAN ENERGY, INC. AND |
THE MARION COUNTY COAL COMPANY, |
A SINGLE EMPLOYER, |

|
Respondents |

|
and | Cases Nos. 06-CA-170978

| 06-CA-171057
UNITED MINE WORKERS OF AMERICA, | 06-CA-171069 and
DISTRICT 31, LOCAL 9909, | 06-CA-186015
AFL-CIO, CLC, |

|
Charging Party |

_________________________________|

The above entitled matter came on for hearing pursuant to
notice, before DAVID I. GOLDMAN, Administrative Law Judge, at
the Morgantown City Hall, City Council Chambers, 289 Spruce
Street, Morgantown, West Virginia 26505, on Monday, January 30,
2017, commencing at 10:42 a.m.

MORSE, GANTVERG & HODGE, INC.
112 Washington Place, Suite 1R
Pittsburgh, Pennsylvania 15219

412/281-0189
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1 (CAPTION CONTINUED)

2 |
MURRAY AMERICAN ENERGY, INC. AND |

3 THE MONONGALIA COUNTY COAL |
COMPANY, A SINGLE EMPLOYER, |

4 |
Respondents |

5 |
and | Case Nos. 06-CA-169736

6 | 06-CA-171085
UNITED MINE WORKERS OF AMERICA, | 06-CA-174075 and

7 AFL-CIO, CLC, | 06-CA-174152
|

8 Charging Party |
_________________________________|

9 |
MURRAY AMERICAN ENERGY, INC. AND |

10 THE MARSHALL COUNTY COAL COMPANY,|
A SINGLE EMPLOYER, |

11 |
Respondents |

12 |
and | Case Nos. 06-CA-183054 and

13 | 06-CA-185640
UNITED MINE WORKERS OF AMERICA, |

14 DISTRICT 31, AFL-CIO-CLC, |
|

15 Charging Party |
_________________________________|

16

17 - - -

18

19

20

21

22

23

24

25
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1 say.

2 I would say for Mr. Wilkinson and Mr. Phillippi that

3 you're allowed to be in the hearing room, but the rule is still

4 in effect in that you shouldn't talk about testimony you hear in

5 the hearing room with other people who have been or could be a

6 witness, and you shouldn't talk about your testimony with anyone

7 who has been or could be a witness. The rule is still in effect

8 in that sense, but you are present to hear it.

9 MR. WILKINSON: Understood.

10 JUDGE GOLDMAN: You can call your first witness. Let me say

11 one thing, do we have a place for these -- are we going to make

12 that the city's problem?

13 Off the record for a minute.

14 (Discussion off the record.)

15 JUDGE GOLDMAN: Back on the record. First witness.

16 MR. SPUNGEN: Thank you, Your Honor. General Counsel calls

17 Michael Phillippi.

18 JUDGE GOLDMAN: I am going to swear you in.

19 MICHAEL PHILLIPPI

20 called as a witness by the General Counsel, having been first

21 duly sworn, as hereinafter certified, was examined and said as

22 follows:

23 DIRECT EXAMINATION

24 BY MR. SPUNGEN:

25 Q. Mr. Phillippi, may I call you Mike?
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1 A. Sure.

2 Q. Mike, by whom are you employed?

3 A. The United Mine Workers.

4 Q. And what jobs do you hold?

5 A. I am an international representative for region 1.

6 Q. What is region 1?

7 A. The union's broke up into areas for the purposes of

8 representation. Region 1 covers the districts 2 and 31, which

9 is West Virginia, Ohio, Pennsylvania and New York.

10 Q. Thank you. And what districts are you particularly assigned

11 to?

12 A. District 31.

13 Q. What mines does district 31 encompass?

14 A. The Marshall County, Ohio County, Harrison County, Marion

15 County, Monongalia County and Federal No. 2 mines.

16 Q. Okay. And which of these mines are owned and operated by

17 Murray American Energy?

18 A. All but Federal 2.

19 Q. Thank you. Now, when did you start performing the work of

20 international rep?

21 A. January of 2015.

22 Q. And what did you do before you became the international

23 representative?

24 A. I was a coal miner at the Monongalia County Mine.

25 Q. When did you start there?

APP0155

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 4 of 395



Page 27

1 A. June of 2011.

2 Q. And before you became an international representative, did

3 you hold any union office?

4 A. Yes, sir.

5 Q. What office or offices were those?

6 A. I was chairman of the mine committee, safety committeeman,

7 organizing committeeman and vice president of my local union.

8 Q. What local union is that?

9 A. Local 1702.

10 Q. Could you explain what the duties of a mine committeeman

11 are?

12 A. Sure. Mine committeemen, they handle the grievances at the

13 mine, they talk to the membership, let them know if they have a

14 grievance or not, and if so, their job is to let members know

15 how the grievance procedures works, as well assist in the

16 grievance.

17 Q. Does the mine committee take part in any particular steps of

18 the grievance procedure?

19 A. Yes, the mine committee represents the grievance in step two

20 and three, and often arbitration.

21 Q. Now, what are your responsibilities as an international

22 representative?

23 A. As an international representative, I deal with safety

24 inspections at both coal and non-coal operations, organizing new

25 operations, and my primary assignment is to do grievances and
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1 arbitrations out of district 31.

2 Q. And what step of the grievance procedure do you become

3 involved?

4 A. Currently just step three.

5 Q. Thank you.

6 MR. SPUNGEN: Your Honor, the following set of questions

7 involve complaint paragraphs 27(a) and (b).

8 JUDGE GOLDMAN: Thank you. Let me ask a quick question, how

9 many steps are there?

10 THE WITNESS: Three steps. Would you like me to go over

11 them?

12 JUDGE GOLDMAN: Is the third step arbitration?

13 THE WITNESS: No, the third step is the step prior to

14 arbitration. Arbitration would technically be the fourth step.

15 JUDGE GOLDMAN: Three grievance and it goes to arbitration?

16 THE WITNESS: Yes, sir.

17 JUDGE GOLDMAN: That's all.

18 Q. To go further with that, the first step of the grievance

19 procedure is what?

20 A. The first step is when an employee feels management has

21 violated the contract, they will address that issue with their

22 immediate foreman. If there is no solution, then that's when

23 they would get ahold of the mine committee. The grievance is

24 reduced to writing for a step two meeting. The step two meeting

25 takes place between the grievant, the local committee and the
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1 local mine management. If there is no issue at step two, it's

2 then escalated to step three.

3 At step three, the local mine management, local

4 district representative and the local committee and grievant all

5 meet. If there is no solution made at step three, then it is

6 then referred by the district rep to arbitration.

7 Q. Thank you. Now, are you familiar with the term pumpable

8 crib bags?

9 A. Yes, I am.

10 Q. And what are pumpable crib bags?

11 A. A pumpable crib bag would be like a dryer hose, everybody

12 has seen a hose that connects from your dryer to outside. It's

13 wrapped in a metal spiral and wrapped in plastic. We hang them

14 from the top of the mine, they fall down to the floor and we

15 fill them full of concrete.

16 Q. When they're filled with concrete, what do they form?

17 A. Roof support. They are used for roof support for the mine.

18 Q. When are they installed?

19 A. They are installed prior to a continuous mining section or

20 gate section turning into a long wall panel. Cans are only used

21 to support the long wall tailgate entry because it still has to

22 be inspected as long as that entry is open, and it is the --

23 currently the most cost effective form of roof support for that

24 area.

25 Q. You used the word cans. What is that?
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1 A. A can, they call pumpable crib or pumpable cans, the

2 difference is a can is a metal cylinder full of concrete,

3 whereas a pumpable can or pumpable crib is the dryer hose full

4 of concrete.

5 Q. Okay. Now, in your time in the mines, who had traditionally

6 performed the work of hanging pumpable crib bags?

7 A. The bargaining unit.

8 Q. At some point, had that changed?

9 A. Yes.

10 Q. And what was the change?

11 A. Management brought in contractors to perform that work.

12 Q. Now, at some point did the union file a grievance over this

13 work being taken away?

14 A. Yes, multiple grievances.

15 Q. And did this go to arbitration?

16 A. Yes, sir.

17 Q. At some point, did you receive an arbitration award

18 regarding the hanging of pumpable crib bags?

19 A. Yes.

20 Q. And what was that award?

21 A. The award was that that was bargaining unit work.

22 Q. Now, did the arbitrator's decision leave anything open?

23 A. Yes, the arbitrator retained jurisdiction while the parties

24 discussed the compensatory settlement for the work that was lost

25 to the bargaining unit.
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1 Q. And that settlement would be based on what?

2 A. The amount of time it spent on hanging pumpable crib bags.

3 Q. So the arbitrator had not determined how many hours back pay

4 were due?

5 A. No.

6 Q. What action, if any, did you take to help determine the

7 number of hours that could be owed?

8 A. I requested invoices from management from the contractors.

9 Q. I am now showing you what's been marked and entered into

10 evidence as General Counsel Exhibit 2. Do you recognize these

11 three pages?

12 A. Yes, sir.

13 Q. Okay. And what are these?

14 A. It's an e-mail string between myself and Karen Reno at the

15 Monongalia County Mine.

16 Q. And for future reference, does Karen Reno go by another

17 name?

18 A. Yes, if you see Karen Mohan or Karen Reno, it's the same.

19 She got married, so now her name is Mohan instead of Reno.

20 Q. So you were requesting information September 8th?

21 A. Yes, sir.

22 Q. Did you receive that information?

23 A. Not as a result of this request.

24 Q. And at some point, was that information ever provided?

25 A. Yes.
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1 Q. I am now showing you what's been marked as General Counsel

2 Exhibit 3. Do you recognize that?

3 A. Yes, sir.

4 Q. What is that?

5 A. This is the information that I had requested back in

6 September of 2015.

7 Q. When was this received?

8 A. May 26 of 2016.

9 Q. Eight to nine months later?

10 A. Yes, sir.

11 Q. Thank you. We are done with that one.

12 MR. SPUNGEN: Your Honor, the following set of questions

13 involve complaint paragraph 28.

14 Q. I am showing you what's been marked as General Counsel

15 Exhibit 4. Do you recognize this?

16 A. Yes.

17 Q. What is it?

18 A. This is a standard grievance form, it's from the Sugar Run

19 portal of the Marion County Mine.

20 Q. What was the subject matter of this grievance?

21 A. Contractors being used to fire boss, fire bossings, mine

22 examination.

23 Q. So was there information that you needed to assist you in

24 that -- in that grievance?

25 A. Yes, I needed the information to prepare for arbitration on
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1 the issue.

2 Q. I am showing you what's been marked as General Counsel

3 Exhibit 5. Do you recognize that?

4 A. Yes.

5 Q. What is that?

6 A. This is my request for the information to management.

7 Q. Okay. And why were you requesting this information?

8 A. Well, when contractors do the work, we have to -- one, we

9 have to prove that it was our work, and two, we were available

10 to do the work. And in requesting who all had certifications, I

11 was able to show the arbitrator that there were an abundance of

12 employees qualified and capable to perform the work that was

13 being grieved.

14 Q. Did the company provide you with this information prior to

15 arbitration?

16 A. No.

17 Q. Was the arbitration held?

18 A. Yes.

19 Q. When was it held?

20 A. It was held in January of 2016.

21 Q. And who represented the company at this arbitration?

22 A. Ken Eller, Brian Frederickson, and Brady West.

23 Q. Okay. And at some point during this arbitration, was there

24 any discussion regarding your request for information?

25 A. Yes.
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1 Q. And how did that come up?

2 A. I made it a point to -- you know, to bring it up to the

3 arbitrator that the information that I requested was not

4 provided by management.

5 Q. Okay. And did the anyone from the company respond to that?

6 A. Yes, Brady West did.

7 Q. What did Brady West say?

8 A. That he did not provide the information, he was not going to

9 provide the information, and he would not put on the union's

10 case for them.

11 Q. Did the union ever receive this information from the

12 company?

13 A. Yes.

14 Q. When did you receive it?

15 A. Last week.

16 Q. So that was late January of 2017?

17 A. Yes, sir.

18 Q. And when was the arbitration again?

19 A. January of 2016.

20 Q. Thank you.

21 MR. SPUNGEN: Your Honor, the following set of questions

22 involve complaint paragraph 29.

23 JUDGE GOLDMAN: One second. Go ahead. I'm ready.

24 MR. SPUNGEN: Thank you, Your Honor.

25 Q. Mike, I am showing you what's been marked as General Counsel
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1 Exhibit 6. Do you recognize this document?

2 A. Yes, sir.

3 Q. I am sorry?

4 A. Yes, sir.

5 Q. Okay. And what is it?

6 A. It's a request for information from myself to management.

7 Q. Okay. And was any portion of this request not provided?

8 A. Yes.

9 Q. Okay. What portion is that?

10 A. The list of all employees on the Bradford Plan 2014, the

11 changes in the C&E policy and --

12 Q. Are you referring to numbers 1, 2 and 3?

13 A. Yes.

14 Q. At the top of the page?

15 A. Yes.

16 Q. Okay. So we are only dealing --

17 A. Just -- yes, sir, just the top three.

18 Q. Thank you. So first off, what is a C&E plan?

19 A. C&E stands for chronic and excessive. It's a program used

20 to discipline people based on poor attendance.

21 Q. Okay. And when you asked for a list of all hourly employees

22 on the Bradford Plan, January 2014 -- first, what is the

23 Bradford Plan?

24 A. The Bradford Plan is a C&E plan that was put into effect in

25 2009 under Consol, and we used the plan at the Monongalia County
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1 Mine from 2009 until the end of March 2014.

2 Q. Okay. That was after Murray American had taken control of

3 the mine?

4 A. Yes.

5 Q. Thank you. Now, why were you asking for this information?

6 A. I was preparing for an arbitration over the chronic and

7 excessive plan.

8 Q. Okay. Now, did the company provide this information in time

9 for that arbitration?

10 A. No, sir.

11 Q. Now, at some point -- could you please look at Exhibit 7?

12 A. Yes.

13 Q. What is this?

14 A. This is a continuing request for the information.

15 Q. So looking at the second page of Exhibit 7, there is -- what

16 is that?

17 A. That is after I initially requested this, and what you call

18 Exhibit 6, I then again on the 12th requested the information

19 again.

20 Q. Did the company respond?

21 A. Yes, they did. That's the first page.

22 Q. Okay. And when they say that the -- are you looking --

23 their response was at the bottom of that page?

24 A. Their first response is at the bottom, yes.

25 Q. What were they asking? How did they respond then?
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1 A. Because I had multiple requests for information submitted,

2 they wanted to know what was the most pressing, what they needed

3 to respond to first.

4 Q. Okay. And what information did you tell them was most

5 pressing?

6 A. The middle of the page, I explained that the C&E plan was

7 the next one coming up for arbitration, therefore, it was the

8 most important that I have that information.

9 Q. Did they then provide it?

10 A. No.

11 Q. Looking at the top e-mail, there is something in there that

12 indicates why they were not providing it at that point?

13 A. Yes.

14 Q. What is that?

15 A. That says that the issue of disclosure is before Arbitrator

16 Shaller and they are waiting to see a decision from him.

17 Q. What is that referring to?

18 A. After roughly three weeks without being provided the

19 information, and the arbitration within two weeks of this

20 request, I went ahead and put in a subpoena to the arbitrator to

21 get this information.

22 Q. Now, if you could take a look at General Counsel Exhibit 8?

23 A. Yes.

24 Q. And there is four pages. Can you tell me what that is?

25 A. Yes, this is management's response to the arbitrator in
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1 regard to my request for information, and then the signed

2 subpoena from the arbitrator.

3 Q. Okay. And the information that you had requested

4 previously, is that contained in the subpoena?

5 A. Yes, it's listed right in the subpoena.

6 Q. It's on the second page?

7 A. Of the subpoena.

8 Q. The final page of that exhibit?

9 A. Yes.

10 Q. Okay. So did the company provide this information in

11 response to the subpoena?

12 A. No, they did not.

13 Q. So again, the -- did the company provide a list of hourly

14 employees on the Bradford Plan before the arbitration?

15 A. No, sir.

16 Q. Have they since provided that information?

17 A. Yes.

18 Q. And when did they provide that information?

19 A. Last week.

20 Q. And when was that arbitration, by the way?

21 A. A year prior.

22 Q. Okay. Thank you. Did the company provide the -- a list of

23 all hourly employees on the C&E plan before arbitration?

24 A. No.

25 Q. Have they since provided you with a list of hourly employees
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1 on the C&E plan?

2 A. No.

3 Q. Did the company provide you with a copy of the C&E plan

4 policies and changes?

5 A. No.

6 Q. Now, take a look at Exhibit 9.

7 A. Okay.

8 Q. Is there anything in 9 that led you to believe that the

9 Bradford Plan would still be in effect?

10 A. Yes.

11 Q. What is that?

12 A. Well, the second paragraph on the first page says so.

13 Q. Can you read that in, please?

14 A. Sure. "However, please be advised that employees currently

15 in the program as calculated using the Bradford factor, will

16 continue to be counseled or disciplined if necessary in

17 accordance with the terms of that program".

18 Q. Did the company give you a reason for not providing the

19 Bradford Plan as mentioned?

20 A. No.

21 Q. Did the company give you a reason for not providing you with

22 the C&E policy changes?

23 A. Not to the best of my knowledge.

24 Q. And did the company give you a reason for its failure to

25 provide you with a list of C&E -- employees on the C&E plan?
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1 A. They said that information had already been given to the

2 union.

3 Q. Has it been given to you as an international representative?

4 A. No, sir.

5 Q. Is there any -- tell us about the information in the C&E

6 plan. What information did the company say they had provided to

7 you when they say that they --

8 A. When they said they provided it to the union, in essence,

9 all of the people that were on the plan.

10 Q. What were these documents that they say they had provided to

11 you?

12 A. Any time any employee at the mine has an absence, a notice

13 that he missed work is given to him, as well as to the mine

14 committee at the mine.

15 Q. Okay. And what would that tell you regarding whether they

16 were on the C&E plan?

17 A. It really wouldn't tell me anything, because when you have

18 hundreds of people and every time they miss work, they get a

19 slip. What it doesn't tell me is if they are on the plan, how

20 close they are to being on the plan, how they are progressing

21 through the plan, if they are off of the plan, it's just a

22 notice that says you missed a day of work, don't miss again.

23 Q. Thank you. All right.

24 MR. SPUNGEN: Your Honor, the following set of questions

25 involves complaint paragraph 30.
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1 Q. I am now showing you a document that has been marked as

2 General Counsel Exhibit 10. Now, what did this involve? What

3 was this?

4 A. Another request for information.

5 Q. Okay. And this request involved what?

6 A. Invoices from contractors performing work at the mine.

7 Q. And why did you request this information?

8 A. We believe that -- well, it was to ensure compliance. We

9 believe management was violating the contract and put out an

10 information request to find out.

11 Q. And what led you to believe the employer was violating the

12 contract in this one?

13 A. Well, for starters, arbitration rulings where some of the

14 work that the contractors were doing had already been ruled was

15 a cease and desist.

16 Q. Had that been recent?

17 A. Yes. Yes. A few arbitration rulings, not just one, and if

18 an employee saw a contractor on the property and thought maybe

19 they were performing classified work, then they come to us and

20 we put in a request for information.

21 Q. What would happen if an employee didn't see them doing

22 classified work? How would you -- was there a way that you

23 would know that a contractor was on the site?

24 A. No, that's -- that goes with the old adage if a tree falls

25 in the woods and nobody is around, and we don't follow them
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1 around. If we don't first hand see them, we don't know they

2 were there, but that doesn't mean the work wasn't done.

3 Q. Did the company provide you with the information you

4 requested on March 31st?

5 A. No.

6 Q. Now, turning to page 3 of that document, what is that?

7 A. That is management's initial response to this request for

8 information.

9 Q. Okay. And how did you respond to it?

10 A. My response is on the fourth page at the bottom, told them

11 that, you know, your response isn't good enough. I explained to

12 them what contractors were on the property, I explained to them

13 the recent cease and desist we got from an arbitrator, and we

14 needed this information to ensure compliance with the contract.

15 Q. So you specifically named two contractors; correct?

16 A. Yes.

17 Q. What are they?

18 A. JENNCHEM and GMS.

19 Q. Did the company provide you with documents responsive to

20 JENNCHEM and GMS?

21 A. No.

22 Q. It's also mentioned here a cease and desist order from

23 Arbitrator Allen?

24 A. Yes.

25 Q. Did the company provide any documentation relevant to that
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1 cease and desist order?

2 A. No.

3 Q. And to date, has the company provided you with any of this

4 information?

5 A. No.

6 Q. Thank you.

7 MR. SPUNGEN: Your Honor, the following set of questions

8 involve the complaint paragraph 18. We are moving away from

9 information requests for a brief time.

10 Q. You testified earlier that you handle arbitrations for the

11 union?

12 A. Yes.

13 Q. Referring you to Friday, April 8, 2016, do you recall

14 handling an arbitration?

15 A. Yes.

16 Q. And that arbitration was against what company?

17 A. Murray American Energy, Monongalia County Mine.

18 Q. Where was that arbitration held?

19 A. Holiday Inn Express, Fairmont, West Virginia.

20 Q. What was the subject matter of that arbitration?

21 A. The accountability sheets that management had came up with.

22 Q. More specifically, what about the --

23 A. Discipline associated with the accountability sheets.

24 Q. What are accountability sheets?

25 A. It's a sheet that management came up with one day, and every
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1 employee was supposed to fill it out and wrote what they did

2 every 30 minutes their entire shift.

3 MR. SPUNGEN: Your Honor, while we are not going to be

4 questioning him regarding this document, there is an

5 accountability sheet that's in front of you that is General

6 Counsel Exhibit 18.

7 JUDGE GOLDMAN: Okay.

8 Q. Now, did you call any witnesses?

9 A. Yes, ten of them.

10 Q. Ten witnesses. Are you familiar with Jeff Reel?

11 A. Yes, I am.

12 Q. And who is he?

13 A. Jeff is a employee at the Monongalia County Mine.

14 Q. Did he have any role to play at this arbitration?

15 A. He was one of my witnesses.

16 Q. Was there any testimony at the arbitration regarding

17 training to complete the accountability form?

18 MS. BETTS: Objection, relevance and hearsay. I assume

19 Mr. Reel is going to testify at some point about what he

20 testified at that hearing. I don't know that he needs to

21 testify to that.

22 JUDGE GOLDMAN: I think it would be hearsay if it's offered

23 for the truth of the matter. I guess I will take it for what he

24 heard there.

25 A. Yes.
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1 Q. Did you ask any questions on training on completing these

2 forms?

3 A. Yes.

4 Q. Did management ask any questions or make any statements

5 regarding training to complete that form?

6 A. Yes.

7 Q. Okay. And who represented the company at this arbitration?

8 A. Ken Eller.

9 Q. Who is he?

10 A. He is a consultant firm that Murray hires to do -- to

11 represent them during arbitration.

12 Q. And did Ken Eller have anything to say about Jeff Reel's

13 training or -- training on accountability sheets?

14 A. Yes.

15 Q. What did Eller have to say about that?

16 A. On cross examination, the line of questioning that Mr. Eller

17 had for Jeff was to the effect of why do you have a problem with

18 these accountability sheets? Isn't it true you filled out

19 hundreds of these and have never been disciplined? Don't you

20 think you know what you're doing since you have never done one

21 wrong?

22 And, you know, that's when Jeff testified that from one

23 day to the next, you never know if all the sudden it is wrong.

24 Q. Thank you.

25 MR. SPUNGEN: Your Honor, the following set of questions
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1 involves complaint paragraph 34.

2 Q. Mike, you testified that you're responsible for step three

3 grievances; correct?

4 A. Yes.

5 Q. How long have you been involved in step three grievances?

6 A. Since January -- well, as an international rep, since

7 January 2016. Prior to that, it was my committee chairman since

8 2012.

9 Q. Was that January 2016 or January 2015

10 A. '15, I'm sorry.

11 Q. Since you have been involved in step three grievances --

12 strike that.

13 What -- is there a typical practice throughout the

14 Murray mines regarding the location of step three grievances?

15 A. Yes.

16 Q. What is that typical practice?

17 A. Grievances are always heard at the portal where the grievant

18 works.

19 Q. To your knowledge, what percentage of step three grievances

20 are held at the portal where the grievant works?

21 A. I would say well over 95 percent.

22 Q. I am showing you what's been marked as General Counsel

23 Exhibit 11. Now, what is this?

24 A. Again, it's a request for information between management and

25 myself.
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1 Q. Take a look at it again, please. Look at the first page.

2 A. Uh-huh.

3 Q. What is that?

4 A. This is an e-mail from me to Tim Baum and Pam Layton.

5 Q. Regarding what?

6 A. Trying to set up step threes.

7 Q. So it's not a request for information?

8 A. Oh, I'm sorry, I said that wrong. This is a standard trying

9 to set up meetings to hear grievances.

10 Q. Is this how you typically set up grievance meetings?

11 A. Yes.

12 Q. Okay. Now, at some point in this process, did something

13 unusual happen?

14 A. Yes.

15 Q. What is that?

16 A. I am looking at it here. On October 4th, Tim Baum responded

17 that they can hear step threes, but they want to do it at the

18 Metz portal. They want to hear Sugar Run grievances at the Metz

19 portal.

20 Q. How is this unusual?

21 A. Grievances are always heard at the portal the grievant

22 works.

23 Q. So how did you respond? What was your -- I'm sorry, strike

24 that.

25 What was your intent in your response?
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1 A. Honestly, it's -- it's like I said, it's a common practice.

2 When Tim e-mailed me, I assumed there was extenuating

3 circumstance. So yeah, I tried to accommodate him. I said hey,

4 okay. We can hear them over there, but let the grievants come

5 over on their shift and hear the grievants.

6 Q. Now, why are grievances typically handled almost universally

7 handled at the portal where the grievant works?

8 A. I think most importantly because it makes the most sense.

9 It makes the most sense for both sides, for the union, the

10 grievant through the contract has the right to be there for

11 every step of the grievance procedure. Since he works there, it

12 would only make sense that he is there.

13 For management side, the boss that this guy grieved

14 works there. So you know, it would only make sense for them to

15 have that information in front of them.

16 Q. So have there been any step three grievances held at the

17 Sugar Run portal since these -- since this e-mail string?

18 A. No.

19 Q. Have any grievances been held at the Miracle Run portal

20 since this e-mail string was sent out?

21 A. No.

22 Q. Why is that?

23 A. Because we believe management is wrong in doing this, and

24 waiting to get an answer on that.

25 Q. Has management agreed to move the -- to have the grievance
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1 meetings at the portals where the grievant works?

2 A. No.

3 Q. Did the -- did Murray American attempt to make this same

4 change at any of the other mines?

5 A. No, no other mines.

6 Q. And are the Miracle Run and Sugar Run grievances still

7 pending?

8 A. Yes, they are all sitting in the drawer in my office waiting

9 for their chance to be heard.

10 Q. Thank you.

11 MR. SPUNGEN: That's all I have.

12 JUDGE GOLDMAN: Just a quick question, how long does it take

13 to get from Sugar Run to the Metz?

14 THE WITNESS: Well, sir --

15 JUDGE GOLDMAN: Portal to portal?

16 THE WITNESS: Mileage, I don't know. If you were to take

17 the back roads, assuming you have a pick up truck and a four

18 wheel drive or just don't care about your vehicle, 15, 20

19 minutes. If you were to take all main roads, you're pushing it

20 back to a half an hour or so.

21 JUDGE GOLDMAN: What about Miracle Run?

22 THE WITNESS: It would be about the same.

23 JUDGE GOLDMAN: Thank you. Respondent?

24 MS. BETTS: Are you finished?

25 MR. SPUNGEN: Yes.
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1 MS. BETTS: Can we request the jencks materials?

2 (discussion off the record).

3 JUDGE GOLDMAN: Union, go ahead.

4 MS. ULBIG: Thank you, Your Honor.

5 CROSS EXAMINATION

6 BY MS. ULBIG:

7 Q. Mike, if the grievances were to be held at the Metz portal,

8 who would pay -- would the grievants get paid to attend the

9 grievance meeting?

10 A. No.

11 Q. Expense of travels?

12 A. No.

13 MS. ULBIG: Thank you.

14 JUDGE GOLDMAN: We will go off the record while you get the

15 jencks material together.

16 Let's start with 15 minutes. If you need a little more,

17 just let me know. We will take a break while you review the

18 jencks material. You can step down just, don't talk to anyone

19 about your testimony.

20 We are going to take lunch. We will stand in recess.

21 It's 12:08, we will come back at 1:10 and start.

22 (Luncheon recess.)

23 JUDGE GOLDMAN: Back on the record. Okay. Ready for cross

24 examination.

25 MS. BETTS: Yes, Your Honor. Thank you.
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1 CROSS EXAMINATION

2 BY MS. BETTS:

3 Q. Mr. Phillippi, hi. I'm Jen Betts, I'm an attorney for the

4 respondents in this case. I have a variety of questions for you

5 based on your testimony. I am going to start first with your

6 information relating to contracting out. I think it's in front

7 of you still?

8 JUDGE GOLDMAN: No, he has nothing.

9 MS. BETTS: Okay. Do you have the -- it's 10.

10 Q. So this is an information request, it was made at the

11 Monongalia Mine; correct?

12 A. Yes.

13 Q. You didn't make the some request at other mines; did you?

14 A. No.

15 Q. Okay. You would agree with me that the other mines use

16 contractors as well; right?

17 A. Yes.

18 Q. And this request was made of Karen Mohan?

19 A. Yes.

20 Q. In some instances, do the e-mails say Karen Reno, not

21 necessarily these ones, some of the other e-mails?

22 A. Some of them do, same person.

23 Q. For the record, Karen Reno and Karen Mohan are the same

24 individual?

25 A. Yes.
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1 Q. Did you know that Karen Mohan was the only HR employee at

2 the Monongalia Mine?

3 A. At a period of time, yes.

4 Q. Okay. Do you recall if that was in the March 2016 time

5 period, she was the only HR employee?

6 A. I do not recall.

7 Q. Would it surprise you if she was?

8 A. No.

9 Q. So you sent this request on March 31; do I have that right?

10 A. Yes.

11 Q. And you requested a response by April 1st?

12 A. Yes.

13 Q. The next day?

14 A. Yes.

15 Q. And there is five categories of information that you're

16 asking for in this request?

17 A. Yes.

18 Q. Okay. You said in your letter, the actual request, that you

19 were making it in order to monitor compliance with the contract

20 and determine whether or not to file a pursuant grievance; is

21 that right?

22 A. Yes.

23 Q. So there were no pending grievances or arbitrations on the

24 table related to this request; were there?

25 A. More than likely.
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1 Q. There were?

2 A. There were.

3 Q. But you didn't identify any of those?

4 A. In this letter?

5 Q. Correct.

6 A. No.

7 Q. And you said that it was to monitor compliance and to decide

8 whether to file a grievance?

9 A. Yes.

10 Q. So was this tied to a specific grievance or a specific

11 arbitration?

12 A. Yes.

13 Q. Which one?

14 A. What brought this request for information about was the

15 Allen decision pertaining to skip ropes. Even after the

16 arbitrator awarded a cease and desist, management performed that

17 work again.

18 Q. Did you limit your request to information concerning that

19 Allen decision?

20 A. Yes.

21 Q. When did you do that?

22 A. When it says on the third -- fourth page of this stack of

23 papers, e-mail from myself to Karen Mohan, April 5, 2016 at

24 9:59.

25 Q. Do you want to say the number in the bottom right-hand
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1 corner?

2 A. Page 1076, is the last four of that.

3 JUDGE GOLDMAN: I just note, looks like these are internal

4 Bates stamped.

5 MS. BETTS: They are Bates labeling.

6 Q. Go ahead.

7 A. It says, "The need for your immediate and complete responses

8 is even more urgent since contractors such as JENNCHEM and GMS

9 are on the property while we have employees available and and/or

10 on layoff who could perform the work apparently being done by

11 contractors".

12 Q. Okay. And you're reading from the second half of that

13 e-mail?

14 A. Yes, the bottom half where I e-mailed to Karen.

15 Q. Okay. And as your e-mail goes on, you say, "We are

16 requesting invoices, quotes and any other information showing

17 work these contractors are performing. We are requesting the

18 same information for all contractors and we are requesting total

19 and prompt response by Monday April 11"?

20 A. Yes.

21 Q. So you were requesting total and prompt response with your

22 information request, the first one that you served?

23 A. Yes.

24 Q. So you didn't limit it just to these specific contractors,

25 you wanted total and prompt response?
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1 A. Well, yes.

2 Q. So Karen Mohan responded to you and asked if you could

3 narrow your request; do you see that?

4 A. Yes.

5 Q. On April 5th at 11:35 a.m., it's on page 1076 as well.

6 In -- okay. And then you responded to that?

7 A. Yes.

8 Q. In your response, did you limit it?

9 A. Absolutely.

10 Q. How did you limit it?

11 A. My initial request is for every contractor, any and all, and

12 these are any contractors at all, particularly with JENNCHEM and

13 GMS.

14 Q. So you wanted any and all contractor information, any and

15 all documents submitted by those contractors for an eight month

16 period?

17 A. Yes.

18 Q. And you never stepped back from that, you were still asking

19 for that in your e-mail from April 5th; correct?

20 A. Yes.

21 Q. Why did you need that information the very next day? So you

22 sent the initial request March 31st, and you wanted a response

23 of April 1st?

24 A. Yeah, I didn't need all the information, I needed a response

25 from management.
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1 Q. Why did you need it the very next day?

2 A. Time was always of the essence.

3 Q. There was no pending arbitration?

4 A. Well, you say that. I personally doubt very seriously that

5 there was no pending grievance or arbitration, specifically

6 because if you look at this, and it says -- the second e-mail

7 back on page 1076, I believe, where I responded to Karen, "We

8 are also aware of contractors recently violating a cease and

9 desist order from Arbitrator Allen pertaining to skip ropes."

10 So yes, there were contractual issues being addressed

11 that I needed this information for.

12 Q. You needed all of the information?

13 A. Well, yeah. Just because I have specifically named that you

14 violated the contract with GMS and you violated the contract

15 with JENNCHEM, until you tell me what the contractors you hired

16 are doing, I couldn't possibly tell you if there are other

17 grievances that need to be pursued.

18 Q. If you were concerned about information for those two

19 specific contractors, those two specific incidents, why didn't

20 you make the request for those specific incidents?

21 A. If I need all the information, why would I only request for

22 two and then let the rest slide? A contractual violation

23 regardless of who did it is a contractual violation.

24 Q. So the bottom line is, you wanted the information for all

25 contractors for an 8 month period, you wanted all the
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1 information in your initial request, and you were never limiting

2 it to just those two contractors; correct?

3 A. Yes. In my requests, I honestly believed that the

4 information for JENNCHEM and GMS, I have narrowed it down to

5 that being the priority, but did I want it all? Absolutely, I

6 did.

7 Q. Where did you say that's the priority?

8 A. As I have indicated, we need the information on our

9 compliance whether or not to pursue any grievances, particularly

10 in light of the continued presence of contractors such as

11 JennChem and GMS on the property. Your prompt and complete

12 responses to our request will enable us to determine what if

13 anything needs to be done.

14 Q. You're reading from 1078?

15 A. That is 1078, the bottom of the page.

16 Q. So that's where you think you said that these are the

17 priority?

18 A. Absolutely. I state which specific contractors we know are

19 violating the contract.

20 Q. You still say you want a prompt and complete response to the

21 request?

22 A. Yes.

23 JUDGE GOLDMAN: I think now we are starting to go over the

24 same ground.

25 Q. I am going to show you an e-mail chain that we have marked
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1 as 51, so we have marked them consecutively, but they are going

2 to be out of order. Take a minute and review this.

3 A. Okay.

4 (Respondent's Exhibit 51 marked for identification.)

5 Q. Let me know when you're done.

6 A. Okay.

7 Q. Just really quick questions about this one. Do you remember

8 this e-mail chain?

9 A. Yes.

10 Q. Can you identify it for the record? What is this document?

11 A. It's an e-mail chain between myself and management.

12 Q. When is this e-mail chain -- when does it start?

13 A. Last page being first, I believe, from around April the

14 11th.

15 Q. Of 2016?

16 A. Yes.

17 Q. And this is between you, Mr. Phillippi, and Karen Mohan?

18 A. Yes.

19 Q. And at some point additional individuals got on the e-mail

20 chain?

21 A. Okay.

22 Q. If you look at the last e-mail chain, Dave Wilkinson, Brady

23 West?

24 A. Yes.

25 Q. What do these e-mails relate to, Mr. Phillippi?
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1 A. Contractors performing work while bargaining unit employees

2 were not allowed to work.

3 Q. Am I correct that these e-mails reflect an information

4 request for three specific days concerning a contractor named

5 GMS, you were looking for some information?

6 A. Uh-huh.

7 Q. And you had a dialogue with Ms. Mohan about that

8 information?

9 A. Yes.

10 Q. And Ms. Mohan provided you information in response to that

11 request?

12 A. Far as I can tell, yes.

13 Q. Do you remember that?

14 A. Vaguely, yes.

15 MS. BETTS: I offer Respondent's 51 into evidence.

16 JUDGE GOLDMAN: Any objection?

17 MR. SPUNGEN: No objection.

18 JUDGE GOLDMAN: It's received. It's seven pages.

19 (Respondent's Exhibit No. 51 (now marked R-1) admitted into

20 evidence.)

21 Q. You can put that aside, Mr. Phillippi.

22 A. Okay.

23 Q. I am going to ask you some questions about the crib bags

24 case, this also related to the Monongalia Mine; am I correct?

25 A. Yes.
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1 Q. And I think you testified that there was an arbitration

2 decision that was entered about the hanging of the crib bags?

3 A. Yes.

4 Q. And that was at the Monongalia Mine exclusively; correct?

5 A. Correct.

6 Q. Are you aware that there was another arbitration at a

7 different mine related to the hanging of the crib bags at the

8 Marshall County Mine?

9 A. Am I aware now or was I aware then?

10 Q. Are you aware now?

11 A. Yes, that decision came after my case.

12 Q. In that decision, the arbitrator found that was not

13 bargaining unit work?

14 A. In that case, yes.

15 JUDGE GOLDMAN: I'm sorry, was that Marshall?

16 THE WITNESS: Yes.

17 MS. BETTS: Marshall.

18 Q. I am going to--

19 MS. BETTS: Your Honor, may I approach the witness? Do I

20 have standing permission?

21 JUDGE GOLDMAN: You do have standing permission, but don't

22 hover.

23 Q. I am going to show you what we have marked as 54.

24 MS. BETTS: I will represent for the sake of the record that

25 this is, I believe the arbitration award.
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1 (Respondent Exhibit 54 marked for identification.)

2 A. Yes, this is the decision.

3 Q. If you turn to page 914 --

4 A. Yep, last page.

5 Q. -- the last page of this document, is this the removal

6 aspect of it that you were testifying to?

7 A. Yes.

8 Q. This is where the arbitrator orders compensatory settlement

9 of the hours billed by the contractors for the hanging of the

10 crib bags?

11 A. Yes.

12 MS. BETTS: I am going to offer 54 into the record so it's

13 complete and you have the arbitration order in the record.

14 MR. SPUNGEN: No objection.

15 JUDGE GOLDMAN: It's received.

16 (Respondent's Exhibit 54 (now marked R-2) admitted into

17 evidence.)

18 Q. Now, you made a request on September 8 of 2015 for an

19 invoice of hours billed by any contractors performing work

20 associated with pumpable crib bags; do you remember that?

21 A. Do you have it in front of you?

22 Q. Yes, I think.

23 JUDGE GOLDMAN: What's the number?

24 MS. BETTS: Let me find it. It's actually 2, the very first

25 one in your stack.

APP0190

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 39 of 395



Page 62

1 MR. HEBERT: Which one is it again?

2 MS. BETTS: 2.

3 JUDGE GOLDMAN: I have handed the witness GC Exhibit 2.

4 Q. Okay. So you made this information request after the

5 arbitrator's decision which was August 31 of 2015; correct?

6 A. Yes.

7 JUDGE GOLDMAN: The Widgeon decision?

8 MS. BETTS: Yes.

9 Q. Now, Widgeon ordered the parties to discuss remedy as it

10 relates to the hanging of the bags; correct?

11 A. Yes.

12 Q. But your request was for hours billed by any contractor

13 associated with pumpable crib bags; correct?

14 A. Well, all she says in her decision is the arbitrator retains

15 jurisdiction for the period of 30 days for the sole purpose of

16 clarifying any question by the parties regarding the order

17 remedy.

18 Q. Look at the prior sentence, Mr. Phillippi.

19 A. Okay. "As a remedy, the arbitrator orders management to

20 cease and desist with the grieved violation by the contractor

21 for the hanging of the pumpable crib bags to be divided amongst

22 all classified employees, including those laid off since the

23 grievance was filed".

24 Q. So your request -- my question was just your request is for

25 all hours billed by JENNCHEM, not for the hours billed for
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1 hanging the pumpable crib bags; is that correct?

2 A. Yes, because management testified during arbitration that

3 the bills were complete, and I am sure both parties here have

4 the other bills that were provided for the arbitration, they

5 give total hours, they don't give amount of time spent hanging

6 the bags.

7 Q. So you understand JENNCHEM didn't charge by -- if I

8 understand correctly, that JENNCHEM didn't charge by task, they

9 charged by hours; is that what you're testifying?

10 A. Well, it depends. I have heard it explained by management

11 both ways during arbitration exactly how they came up with the

12 number.

13 Q. How they came up with what number?

14 A. Of how long it took or how they billed. I was told it was

15 billed by the job, I was told it was billed by the bag. They

16 argued that it was billed by the bag, but then gave me three

17 invoices or four invoices, if I am not mistaken, for arbitration

18 that have total hours billed by the contractor. Now, we are

19 either billing by the bag or we are billing by total hours. I

20 get conflicting stories on which one it actually is.

21 Q. So look at the second document in the packet that you have

22 in front of you.

23 MS. BETTS: Exhibit 2.

24 A. The second page?

25 Q. Do you remember receiving this?
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1 A. Yes.

2 Q. So Karen Reno, who is also Karen Mohan, told you that the

3 hanging of the bags is a small percentage of the complete

4 project, and the percentage is in the process of being

5 determined by JENNCHEM. Once it's finalized, you'll be

6 contacted to discuss the details. Was that consistent with your

7 understanding of how JENNCHEM billed?

8 A. No. Like I said, during arbitration, they didn't -- they --

9 JENNCHEM said we couldn't break it apart, we bill by the bag, or

10 management argued they bill by the bag, and JENNCHEM said by the

11 project. It was never that JENNCHEM could break it down.

12 Q. Do you have 3?

13 A. Yeah.

14 Q. And you eventually received this, which is the hours?

15 A. Yes, that's consistent with the other bill, invoices that I

16 have.

17 Q. And regardless of what that said, did the union do its own

18 time study of how long it took to hang pumpable crib bags?

19 A. Prior to all this, yes. Eight, nine, ten months prior to

20 this.

21 Q. And did you submit evidence to Arbitrator Widgeon about

22 these time studies and how long it took to hang the bags?

23 A. I submitted a brief to her, yes.

24 Q. And she accepted the union's time study?

25 A. Initially, no, and second, yes. There were two briefs and
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1 responses.

2 Q. I am going to show you what we have marked as Respondent's

3 Exhibit 55. Do you recognize this document?

4 (Respondent's Exhibit 55 marked for identification.)

5 A. Yes, this is the second supplemental award from Arbitrator

6 Widgeon. There was a first in between the two here.

7 Q. This is the final award from Arbitrator Widgeon?

8 A. Well, yes.

9 Q. On the crib bag issue?

10 A. It is the final from Betty Widgeon.

11 MS. BETTS: I am going to offer 55 into the evidence.

12 MR. SPUNGEN: No objection.

13 JUDGE GOLDMAN: It's received. Let me ask a question, just

14 for clarity. The question was asked whether the union time

15 study was accepted by the arbitrator, and I guess I just wasn't

16 sure. Did you mean she took it into evidence, or -- I am not

17 even sure what the question was or what the answer as to what

18 really the word accepted is.

19 (Respondent's Exhibit 55 (now marked R-3) admitted into

20 evidence.)

21 THE WITNESS: In this where it says the union's position, it

22 says according to the union's calculations, once this work was

23 given back, which came after her first decision, it took one

24 employee an entire shift to hang ten bags, and two employees an

25 entire shift to hang 25. And she just says the arbitrator notes
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1 that.

2 JUDGE GOLDMAN: That's what you meant when you answered a

3 question that it was accepted?

4 THE WITNESS: Yeah. Yeah, she acknowledges that in here.

5 JUDGE GOLDMAN: Okay. Thanks. Just wanted to make sure I

6 understood.

7 THE WITNESS: Whether she rules on us because of that, it

8 doesn't say, she just said that she did acknowledge that we

9 had -- for how long it took.

10 Q. Okay. I want to ask you about the C&E plan that you

11 testified about. You talked about the Bradford Plan and the C&E

12 plan?

13 A. Yes.

14 Q. And those are both mechanisms to help employees manage

15 absence issues; correct?

16 A. Yes.

17 Q. And Bradford was under Consol?

18 A. Yes. They are both C&E plans. What we refer to in all this

19 evidence is the C&E plan as the Murray plan, the plan that took

20 Consol's plan out.

21 Q. The Consol plan was called the Bradford Plan?

22 A. Yes. It was a plan that many businesses use, not just

23 Consol.

24 Q. And then under Murray, it is referred to as the C&E plan?

25 A. The Murray plan.
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1 Q. The information request that you made, you were looking for

2 a list of employees on the Bradford Plan as of January 2014?

3 A. Yes.

4 Q. Correct? And again, that was at the Monongalia Mine

5 exclusively?

6 A. Yes.

7 Q. Do you know when the company -- when Murray at the

8 Monongalia Mine last updated the Bradford Plan list at that

9 mine?

10 A. Could you repeat the question?

11 Q. Do you have any reason to believe that in January 2014

12 Murray was still updating the Bradford Plan at the Monongalia

13 Mine?

14 A. Yes.

15 Q. Why?

16 A. A friend of mine was put on in June of 2014.

17 Q. Do you have any notices given to employees under the

18 Bradford plan --

19 A. No.

20 Q. -- in 2013, early 2014?

21 A. No, I don't have any.

22 Q. Okay. Would you agree with me whenever an employee

23 progresses through the C&E program that the mine committee

24 receives a copy of the notice or discipline to that employee?

25 A. Yes, any time they miss a day, yes, they receive a notice.
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1 Q. If an employee moves through the plan, the mine committee is

2 getting notices of that?

3 A. That, I don't know. I know they receive a notice the

4 employee has missed a day. Whether any steps of the plan are

5 involved, I honestly don't know.

6 Q. Did you ever check with the mine committee to see if they

7 received that notification?

8 A. Yes, they don't maintain the records.

9 Q. They don't maintain the records. Did you check to see

10 whether they received notification?

11 A. No, they said they don't maintain the records of when an

12 employee misses, so I requested it from management.

13 Q. So they didn't maintain it, but you don't know if they

14 received it?

15 A. Oh, no, I don't know if they received it, either.

16 Q. You testified that -- I think you testified that you never

17 received any responses to your information request related to

18 the C&E plan documentation at the time you made it; correct? It

19 might help to look at it.

20 A. I believe I testified that I didn't get the information, but

21 not that I didn't receive any responses.

22 Q. Okay. What was the response that you received?

23 A. Like I said, I believe I testified earlier it was that they

24 had already provided this information to the union.

25 Q. Okay. For all of it?
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1 A. I honestly don't recall.

2 Q. So the second request is a list of all hourly employees

3 currently on the new C&E plan?

4 A. Uh-huh.

5 Q. What was the response from management about that?

6 A. I honestly don't know. I don't have it. If you have it in

7 front of you, show me and I'll tell you, but I don't --

8 Q. The third request is a copy of all C&E plan policy and

9 changes since the Murray acquisition?

10 A. Yes, I didn't get that.

11 Q. You said you didn't get that?

12 A. No. Actually, what I used in arbitration for that case was

13 pictures I had taken with my phone of those changes that were

14 posted at the mine.

15 Q. It's interesting you say that. I was going to show you that

16 document. I am going to show you what's Respondent's Exhibit

17 104. Do you recognize this?

18 (Respondent's Exhibit 104 marked for identification.)

19 JUDGE GOLDMAN: There is a lot in here, so let's --

20 A. Yeah, I have all this, I actually have my phone right now.

21 JUDGE GOLDMAN: What is this?

22 MS. BETTS: I was going to ask him about -- I can represent

23 to you, that this is his evidence that he used at the

24 arbitration.

25 Q. Do I have that correct?
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1 A. Yes, you do.

2 Q. Disclosures in advance of arbitration of evidence and

3 documents?

4 A. Yes.

5 Q. And this is your disclosure?

6 A. Yes.

7 JUDGE GOLDMAN: Is this the complete copy of it?

8 THE WITNESS: Yes, I believe. I mean, at first glance, I

9 believe this is all of the evidence that I used in that

10 arbitration aside from testimony. The beginning, these are

11 grievances that were arbitrated, the first couple pages where

12 they refer to arbitration. Others are where there was

13 grievances that had been settled prior to that arbitration, and

14 then like I said, a couple postings by management that I

15 requested and C&E plan. And the last is --

16 JUDGE GOLDMAN: What is the -- there is several grievances,

17 and after the grievance, there is like a notice, perhaps?

18 THE WITNESS: Yes, that --

19 JUDGE GOLDMAN: It's hard to read. Could you tell me what

20 it is?

21 THE WITNESS: This is a notice that was posted at the mine

22 that changes the evaluation periods for the Murray plan. When I

23 say in the e-mails that I had requested the changes to the plan,

24 this is one of those that I had requested and had not been

25 provided.
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1 JUDGE GOLDMAN: That's Bates stamped 979, for the record.

2 MS. BETTS: Could we go off the record for a second?

3 (Discussion off the record.)

4 JUDGE GOLDMAN: Okay. Counsel has a document that she

5 believes or is representing is a -- I guess the original or a

6 non-photocopy of 979. I am sorry, did you want to be heard?

7 MS. ULBIG: I would like to be heard. Your Honor, I think

8 it does not reflect what Mike Phillippi tried to show in his

9 submission to the arbitration. He took a picture, he never

10 received this cleaned up original of something, it just has the

11 same -- maybe the same content as the picture that he took.

12 JUDGE GOLDMAN: I understand that. I mean, I feel like --

13 MR. SPUNGEN: I haven't seen it yet.

14 JUDGE GOLDMAN: If the witness agrees it is the same

15 language, I think it might be helpful to have the language in

16 the record. I don't want -- I understand that the fact that

17 it's a photocopy is relevant and that should remain in R-104,

18 and will. That will be what he submitted. If it helps us to

19 read it, I think it can be helpful in that way.

20 MS. BETTS: I am not suggesting substitution.

21 JUDGE GOLDMAN: I understand. So go ahead.

22 MS. BETTS: I just marked this as Respondent 200.

23 (Respondent Exhibit 200 was marked for identification.)

24 Q. Mr. Phillippi, can you review this document and let us know

25 if this is what's represented on the extremely darkened page,
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1 979 of Respondent's Exhibit 104?

2 A. Yes, without looking at the one I have in my phone, which is

3 a clean copy.

4 JUDGE GOLDMAN: Maybe you need to do that, if you're going

5 to represent this is the same language as what you submitted.

6 A. It's not the exact same copy, but it is word for word.

7 JUDGE GOLDMAN: When you say it's not the same, you're

8 saying this is not the notice that was posted in some way?

9 THE WITNESS: No, sir. On the one I have, if you look at

10 the very first line that says after the initial six month

11 period, will start from March 1, 2014, and this one says and

12 will, and mine says and, and the will is on the second line.

13 Word for word it is the same, but it is not the same I presented

14 as evidence.

15 Q. Formatting wise might have been slightly different?

16 A. Yes.

17 MS. BETTS: Your Honor, I am going to offer Respondent's

18 Exhibits 104 and 200 into the record.

19 JUDGE GOLDMAN: Any objection to 104?

20 MR. SPUNGEN: No objection to 104.

21 JUDGE GOLDMAN: And I will take 200 for illustrative

22 purposes. It seems like it wasn't the notice posted based on

23 the testimony, but it seems like it's the text of what was

24 posted, but it seems it will help us get through 104, so I will

25 take it on that basis. Both are received.
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1 (Respondent's Exhibits 104 (now marked R-4) and 200 (now

2 marked R-5) admitted into evidence.)

3 Q. Mr. Phillippi, are you aware that modifications to the

4 Murray C&E plan were posted at the mine?

5 A. Yes.

6 Q. Are you aware they were handed out to employees?

7 A. No, I don't know that for sure.

8 Q. Are you aware that they were attached to their paychecks?

9 A. I wouldn't know that for sure. At the time, I wasn't

10 working at the mine.

11 Q. Are you aware that they were posted on the televisions in

12 the Murray mines?

13 A. I don't know if we had televisions then.

14 Q. So no, you're not aware?

15 A. No.

16 Q. Are you aware that mine HR representatives had meetings with

17 employees to go over the Murray C&E plan changes?

18 A. I recall going over them as a member of the mine committee,

19 but not to the hourly work force, no.

20 Q. So you're not aware?

21 A. No.

22 Q. I want to talk about the Marion County Mine now. And again,

23 all of the information requests that we have been talking about,

24 those were at Monongalia, and now we are talking about Marion.

25 A. Okay.
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1 Q. Are you familiar with where the HR offices are at the Marion

2 County Mine?

3 A. At the Metz portal, yes. I have heard recently they have an

4 HR person or payroll person who goes to a different portal, but

5 I am not experienced with that.

6 Q. Do you know where the general manager sits?

7 A. Yes.

8 Q. Where is that?

9 A. Beside our conference room where we meet.

10 Q. Where is the general manager's office? Excuse me.

11 A. Beside me, beside the meeting room, upstairs at the Metz

12 portal.

13 Q. Do you know where the superintendent's office is?

14 A. Depends. The superintendent for the prep plant is at the

15 prep plant, superintendent for Metz is at Metz. I assume they

16 probably have one for each portal. I know they do for a fact at

17 the Monongalia County Mine, that's where I worked. That's all I

18 could testify to for sure is where I worked.

19 Q. How often do employees attend the step three meeting at the

20 Marion County Mines?

21 A. You mean grievants?

22 Q. Yes.

23 A. Grievants attend the step twos and step threes and

24 arbitration, if necessary.

25 Q. Do grievants attend 100 percent of the step three meetings?
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1 A. Grievants have the right to attend every step of the

2 grievance procedure.

3 Q. So they have the right, but do they attend them?

4 A. That's up to the grievants.

5 Q. Have you ever analyzed or looked into what percentage of the

6 time grievants attend step three meetings?

7 A. I can only speak on my personal experience, the majority of

8 the time, the grievants are present. If you wanted me to

9 quantify, I believe that grievants are present for their

10 grievances at the Marion County Mine more so than at the

11 Monongalia County Mine.

12 Q. We are talking about step three?

13 A. Yes.

14 Q. Have you reviewed records or files to see what percentage of

15 the time?

16 A. I wouldn't know. There is nothing on a standard grievance

17 form that states whether or not they were there.

18 Q. So you haven't done that?

19 A. Well, I couldn't do that.

20 Q. Okay. And I think you testified that it's -- how long does

21 it take to get between portals at the Marion County Mine?

22 A. If you drove the back roads, 15 minutes or so.

23 JUDGE GOLDMAN: To get where to where?

24 THE WITNESS: Metz to the Sugar Run or Metz to Miracle Run.

25 If you took all main roads, I would double that, 25, 30 minutes.
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1 Q. For step three grievance meetings, tell me again who attends

2 those grievance meetings?

3 A. A district representative, the local mine committee for the

4 local union, the grievant or grievants, generally local HR at

5 the mine or perhaps the superintendent, assistant

6 superintendent, general mine manager. Any and all of them I

7 have seen sit in on these meetings. And generally,

8 Mr. Wilkinson, who sits here to my right, or Tim Baum, formerly

9 Brady West, would come down and sit in these meetings, as well.

10 Q. Generally a higher level manager of the company?

11 A. Technically, according to the contract, different members of

12 management are supposed to be there for step two and three.

13 Q. A different member of management for step three than was

14 there for step two?

15 A. Yes.

16 Q. For the C&E arbitration, you testified about a subpoena that

17 you received from the arbitrator in that case. Do you remember

18 your testimony about that, Arbitrator --

19 A. We are going back to Mon County.

20 Q. Yes.

21 A. Sure.

22 Q. Did you ever serve that subpoena on the company?

23 A. No, the arbitrator did. The arbitrator e-mailed it directly

24 to the company.

25 Q. But you never served a subpoena?
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1 A. Absolutely not. If I may --

2 JUDGE GOLDMAN: No. No. No.

3 THE WITNESS: I just wanted to clarify.

4 JUDGE GOLDMAN: Your lawyer will --

5 MS. BETTS: Just one minute, Your Honor. Just a couple more

6 questions.

7 Q. I appreciate your patience. For step three grievance

8 meetings, does the grievant have to be there?

9 A. Does the grievant have to? No, he has the right to.

10 Q. For a step one grievance meeting, does the grievant have to

11 be there?

12 A. Yes.

13 Q. For the step two grievance meeting, does the grievant have

14 to be there?

15 A. He has a right to.

16 Q. So step one, the grievant has to be there by contract?

17 A. It's not that he has to be there, it's that the contract --

18 there is no there. It says if you have a grievance, you, the

19 grievant, will take it up with management. So you couldn't --

20 you know, there is irrelevant, because it's if you have a

21 problem, you have to go see management and tell them.

22 Q. So perhaps a better way to ask the question was does the

23 grievant have to participate in a step one grievance meeting?

24 A. There isn't a meeting, but yes.

25 Q. Does the grievant have to participate in step two?
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1 A. It's his right.

2 Q. Step three, same answer?

3 A. Right.

4 MS. BETTS: I don't think I have any further questions right

5 now, subject to recross.

6 JUDGE GOLDMAN: Anything?

7 MR. SPUNGEN: A few questions, Your Honor.

8 JUDGE GOLDMAN: Okay.

9 REDIRECT EXAMINATION

10 Q. Do you still have General Counsel Exhibit 10?

11 A. Perhaps. These all say Respondent's Exhibit.

12 Q. Mr. Phillippi, on cross you were asked some questions

13 regarding this exhibit; correct?

14 A. Yes.

15 Q. And you testified that you specified JENNCHEM and GMS as

16 information that you needed or reasons why you needed the

17 information?

18 A. Yes.

19 Q. Did the company provide you with the JENNCHEM information?

20 A. No.

21 Q. Did they provide you with the GMS information?

22 A. No.

23 Q. They didn't provide you with any information?

24 A. I received nothing as a result of this request.

25 Q. Okay. You were asked questions regarding the Arbitrator
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1 Widgeon decision?

2 A. Yes.

3 Q. What is the current status of that decision?

4 A. Management is -- has taken the issue to Court for a motion

5 to vacate.

6 Q. To what Court, is it federal or state?

7 A. I honestly don't know. That's one of those things that's a

8 violation --

9 Q. There is no question.

10 A. Okay.

11 Q. But they have not -- have they paid the employees for the

12 time spent hanging bags?

13 A. No, sir, they haven't.

14 Q. Are they still challenging the amount of time that was

15 awarded by Arbitrator Widgeon?

16 A. Yes.

17 Q. Thank you. Now, you testified on cross that -- you

18 testified on cross that you had received similar information in

19 the past; is that correct?

20 A. Yes.

21 Q. From prior periods of time for crib bag hanging?

22 A. Yes.

23 Q. Or for work on crib bags. I am showing you what's been

24 marked as General Counsel's Exhibit 20. What is that?

25 (General Counsel Exhibit 20 marked for identification.)
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1 A. The contractor invoices for multiple contractors that

2 performed work hanging the bags. I used this as evidence in

3 arbitration.

4 Q. Okay. So does this show the number of hours spent working

5 on crib bags?

6 A. Yes.

7 Q. Okay. And is this what you were referring to when you said

8 in your cross that you had previously received?

9 A. Yes.

10 Q. Thank you.

11 MR. SPUNGEN: I move General Counsel Exhibit 20 into

12 evidence.

13 MS. BETTS: No objection.

14 MR. SPUNGEN: It's a four page document.

15 JUDGE GOLDMAN: Admitted.

16 (General Counsel Exhibit 20 admitted into evidence.)

17 Q. Regarding the C&E plans, tell us again when did the new C&E

18 plan go into effect?

19 A. I believe it was March of 2015.

20 Q. Okay. So as of January 1st of 2015 --

21 A. 2014, I'm sorry.

22 Q. As of January 1, 2014, was the Bradford Plan still in

23 effect?

24 A. Yes.

25 Q. And I just want to clarify, you have respondent Exhibit 200
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1 in front of you?

2 A. Yes.

3 Q. I want to make it clear, this document was not given to you

4 by the company?

5 A. No, this is what is requested in the information request.

6 Q. And you never received this from the company?

7 A. No.

8 Q. So -- and so is that why you took a photograph of it?

9 A. Yes.

10 Q. Okay. And finally, when you talked about the back roads

11 that takes less time to go on the back roads, are these paved

12 roads?

13 A. Oh, no. To the best of my knowledge, I don't know that they

14 are maintained really at all.

15 Q. Are these roads that you would take your personal vehicle

16 on?

17 A. No.

18 Q. No?

19 A. No.

20 Q. Okay. Thank you.

21 MR. SPUNGEN: That's all I have.

22 MS. BETTS: I don't have any further questions.

23 JUDGE GOLDMAN: Thank you. You're excused. And just

24 remember the sequestration order remains in effect until the

25 hearing is closed.
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1 MS. BETTS: Can I let the record reflect that I am handing

2 back the jencks materials to Mr. Spungen? We have two sets,

3 Your Honor. Mr. Spungen was kind enough to give us two sets.

4 MR. SPUNGEN: Your Honor, could we go off the record just

5 for a moment?

6 JUDGE GOLDMAN: Off the record.

7 (Discussion off the record.)

8 JUDGE GOLDMAN: Back on the record. Call your next witness,

9 please.

10 MR. SPUNGEN: Yes, Your Honor. I call Michael DeVault.

11 JUDGE GOLDMAN: Mr. DeVault, I am going to swear you in.

12 MICHAEL DEVAULT

13 called as a witness by the General Counsel, having been first

14 duly sworn, as hereinafter certified, was examined and said as

15 follows:

16 DIRECT EXAMINATION

17 BY MR. SPUNGEN:

18 Q. Mr. DeVault, may I call you Mike?

19 A. Absolutely.

20 Q. By whom are you employed?

21 A. I work for Murray American Energy at Marion County Coal,

22 Metz portal.

23 Q. And when did you start working at the mine?

24 A. I started May 3, 2010.

25 Q. And were you hired originally by Murray?
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1 A. No, sir, I was hired by Consol Energy.

2 Q. Thank you. And what job do you hold?

3 A. At the moment or at the time?

4 Q. What do you currently hold?

5 A. Currently I am a rock dust motorman.

6 Q. In February of 2016, what job did you hold?

7 A. I was a GIL, general inside laborer.

8 Q. What does a general inside laborer do?

9 A. General inside is a -- we don't have one job that we

10 perform, we perform numerous different tasks.

11 MS. BETTS: Can I ask you to keep your voice up? I am just

12 having trouble hearing you.

13 JUDGE GOLDMAN: The microphone doesn't amplify, just to

14 record, so they can only hear you as if you don't have a

15 microphone.

16 THE WITNESS: Okay.

17 Q. Are you a member of the United Mine Workers of America?

18 A. Yes, I am.

19 Q. What local is that?

20 A. 9909.

21 Q. How long have you been a member?

22 A. Since the day I was hired.

23 Q. Have you ever held any union office while working at the

24 mine?

25 A. No, sir.
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1 Q. Now, are you familiar with the term walk around?

2 A. Absolutely.

3 Q. And what does it refer to?

4 A. A walk around is someone who is a union employee that walks

5 with federal, state inspectors. We walk basically wherever they

6 want to go, we proceed with them.

7 Q. And what's your purpose as a walk around?

8 A. We just walk and talk. If there is any kind of a citation

9 we make note of it as well. We try to make sure that whatever

10 the citation is, it makes its way to paper so that the company

11 doesn't try to talk them out of it.

12 Q. Is this permitted under the contract?

13 A. What's that?

14 Q. To be a walk around?

15 A. Yes.

16 Q. How did you become a walk around?

17 A. Basically, I just desired to do it, because I felt as if I

18 didn't know enough about the mine. I talked with our reps, they

19 led the way, they showed me how to do it.

20 Q. So did you volunteer?

21 A. I did.

22 Q. And are you currently a walk around?

23 A. Yes, sir.

24 Q. When did you begin doing walk around?

25 A. Beginning of February 2016.
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1 Q. Now, do you recall the events of February 23, 2016?

2 A. Yes, sir.

3 Q. Did you perform a walk around that day?

4 A. Yes, sir.

5 Q. And when was it?

6 A. It was in the morning, it was --

7 Q. About how long or from when until when, if you recall?

8 A. We started of course at 8:00, all day shift, and it went to

9 shortly after 1:00, maybe a few minutes after 1:00.

10 Q. Do you recall who you were with?

11 A. Yeah I walked with Mr. Dave Haught from the safety, and

12 Mr. Derek Bray, he is a federal inspector.

13 Q. Dave Hall?

14 A. Dave Haught, I'm sorry.

15 Q. Is he a union member?

16 A. He is a company employee.

17 Q. Company safety man?

18 A. Yeah.

19 Q. Okay. And you said you went until around 1:00 or so?

20 A. Right at 1:00, yeah.

21 Q. Where did you go after you finished the walk around?

22 A. I proceeded to eat my lunch in the lamp room at our mine.

23 Q. Where is the lamp room?

24 A. It's by the elevator. Everyone sits there and waits for the

25 beginning of their shift.
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1 Q. It's above?

2 A. It is above ground, yes, sir.

3 Q. And did you see anyone from management while you were eating

4 your lunch?

5 A. Yeah, I seen Mr. -- I can't think of his name, Mr. Chris

6 England, I'm sorry.

7 Q. Who is he?

8 A. He was upper management. I am not sure of his exact title.

9 Q. What was he doing?

10 A. He came out once to use the vending machine, he came out

11 again a few minutes later to get coffee.

12 Q. Did you say anything to him?

13 A. No, he never said anything.

14 Q. Was there anything unusual about what he was doing?

15 A. He seemed mad.

16 Q. How did he seem mad?

17 A. Just the way he held his self, his actions, slamming things.

18 Q. Did you speak with anyone from management when you went down

19 underground?

20 A. I spoke with Mr. Tim Legg.

21 Q. Who is he?

22 A. He is a production foreman for Murray.

23 Q. How did you come to speak with him?

24 A. I was on my way back in the mine, he was on his way out fire

25 bossing.
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1 Q. And what happened?

2 A. He asked me where I had been. I told him with the walk

3 around, you know, I was with the inspector. He directed me to

4 the section, let me know that I would be working for him the

5 rest of the day.

6 Q. Okay. Did you have any discussion with him regarding

7 working, his working?

8 A. Yeah, he wanted to help. I told him no. He let us know

9 that if he was caught working and we cased him, which a case is

10 if I see a foreman working and I put it down on paper, then the

11 company -- you know, they have to pay me for it, and he said

12 that if he was caught being cased, that he would be fired. And

13 I said good riddance, jokingly.

14 Q. And when you say doing work, what kind of work are you

15 referring to?

16 A. Classified work.

17 Q. When you say classified work, what are you referring to?

18 A. Work that our union employees do.

19 Q. Okay. Thank you. What did you do when you finished your

20 shift?

21 A. I went to clock out.

22 Q. Where do you clock out?

23 A. It's in the lamp room as well.

24 Q. That's back out of the mine?

25 A. Yeah, it's above.
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1 Q. Did anything unusual happen when you went to clock out?

2 A. I ran into Mr. Legg again.

3 Q. What did Mr. Legg say to you?

4 A. He informed me that I would be required to be present in a

5 meeting regarding damage to a cable.

6 Q. What did you say to him about that?

7 A. I told him that I wasn't even present whenever the cable was

8 damaged, and he acknowledged that I hadn't, and that's when I

9 asked for a miner rep.

10 Q. And when you asked for a miner rep, what did you ask for

11 this rep to do? To represent you where?

12 A. In the meeting.

13 Q. What did Mr. Legg say about that?

14 A. Kept saying I didn't need a rep.

15 Q. Did you ask him why you didn't need a rep?

16 A. No, I -- I mean, he kept saying I didn't need a rep over and

17 over. I kept saying that I felt that I did because the simple

18 fact that I had --

19 Q. Wait, did you tell him why you needed to?

20 A. I felt that I might be disciplined.

21 Q. What caused you to feel that you might be disciplined?

22 A. There was a guy that I worked with, he was disciplined two

23 weeks prior.

24 Q. For what?

25 A. Damage to a cable.
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1 Q. Who was that person?

2 A. His name was Brandon Martin.

3 Q. Had you had any discussions with anyone from management

4 about Brandon Martin?

5 A. Absolutely. I had a conversation with Mr. Tim Legg and

6 Mr. Eddy Wine over his discipline. They were joking about how

7 they were making him a better operator by disciplining him with

8 a write up.

9 Q. And did you say anything to that?

10 A. I said that they were backwards, that all they were going to

11 do is push a good operator away from the section. They couldn't

12 understand what I was saying, I guess.

13 Q. Okay. And where were you during that conversation with Legg

14 and Wine?

15 A. We were in a man trip.

16 Q. What is a man trip?

17 A. It's a ride that transports men back and forth in the mine.

18 Q. Is that the elevator that takes you from outside the mine

19 down into the mine?

20 A. No. Once we get off of the elevator, there is man trips.

21 It's basically like a car that the men ride in back and forth

22 from the -- you know, section to section wherever they want to

23 go.

24 Q. Within the mine?

25 A. Yes.
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1 JUDGE GOLDMAN: You're above ground?

2 THE WITNESS: Below ground.

3 Q. So back -- and how long before February 23rd had you had

4 this conversation with Legg and Wine?

5 A. Two weeks prior.

6 Q. Okay. So now back to February 23rd, after Legg told you

7 that you didn't need a union representative, what did you do?

8 A. I called one anyway.

9 Q. Who did you call?

10 A. I called Jason Todd, my union president.

11 Q. Where were you when you called Jason Todd?

12 A. In the lamp room still.

13 Q. Was Legg with you at the time?

14 A. Yes, sir.

15 Q. And did Legg get on the phone with Jason Todd?

16 A. Yes, sir.

17 Q. After your conversation with Jason Todd, what did you do?

18 A. Jason informed me, he said go -- excuse me, he said go ahead

19 back into the meeting, let the manage -- upper management know

20 that you're able to go to the meeting, but if discipline is

21 going to occur or if it could lead to discipline, that you want

22 a miner rep.

23 Q. What did you do?

24 A. I proceeded to go back with Mr. Legg, and we went -- he went

25 from the lamp room, maybe 15 feet, 20 feet, and that's when
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1 Mr. Legg turned around and said that the first meeting I wasn't

2 going to be disciplined, but now that I asked for a rep, that I

3 would be.

4 Q. What did you do then?

5 A. That's when I told Mr. Legg, I said well, I am not going

6 back with you now. I said I want to go back out here and call

7 my rep, and I did.

8 Q. And did you get a representative?

9 A. I did.

10 Q. Who was that?

11 A. I called Jason again, he told me to go ahead and wait for my

12 rep, which I waited maybe 20 minutes.

13 Q. Okay. And where -- what rep did you finally meet with?

14 A. I got Mr. Mike Singleton.

15 Q. And where had he come from?

16 A. He was underground at the time.

17 Q. So once Mike Singleton came out, what did you do?

18 A. I let Mike know everything that was going on, had him call

19 Jason as well. Jason explained to us that we should go ahead, go

20 back to the meeting, which we did.

21 Q. Where was the meeting?

22 A. The meeting was back in the foreman's assembly.

23 Q. Who was there?

24 A. That was Mr. Clell Scarberry, Mr. Chris England, Mr. Tim

25 Legg.
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1 Q. What happened once you got back there?

2 A. Mike asked them immediately what the meeting was over.

3 Q. Who answered him?

4 A. Mr. Scarberry answered.

5 Q. What did Mr. Scarberry say?

6 A. He said that originally the meeting was over the cable

7 incident, but now it was to give me a three day suspension for

8 insubordination.

9 Q. And did he say what the insubordination was?

10 A. I assumed --

11 Q. I am not asking you to assume, did he say --

12 A. No, he never --

13 Q. -- at that point?

14 A. At that point, no.

15 Q. After Mr. Scarberry said you were being disciplined, was

16 there any discussion of your right to have a union

17 representative?

18 A. Yes, we spoke up and said that it was my right.

19 Q. Did Mr. Scarberry respond to that?

20 A. Yes, sir, he let us know that he didn't want men at this

21 mine that needed reps to speak with him.

22 Q. Did he say anything about what he had done prior,

23 previously?

24 A. He said that at mines prior to where he worked before, he

25 had fired men for asking for reps.
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1 Q. And you said that Chris England was also there?

2 A. Yes, sir.

3 Q. Did he --

4 A. He said basically the same.

5 Q. What did he say?

6 A. He said the other mines that Clell worked at, if you asked

7 for a rep, you're fired.

8 Q. Were you handed anything?

9 A. Yes, sir, discipline form.

10 Q. I am showing you what's been marked as General Counsel

11 Exhibit 17. Do you recognize that?

12 A. Absolutely.

13 Q. What is that?

14 A. That's my discipline form.

15 Q. And did you receive it at that meeting?

16 A. Yes.

17 Q. Okay. Now, did you work the next day?

18 A. No.

19 Q. Did you hear from anyone from management?

20 A. Yes.

21 Q. Who did you hear from?

22 A. I heard from Ms. Layton, Pamela Layton.

23 Q. Who is she?

24 A. She is our HR, human resources.

25 Q. When did you hear from her?
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1 A. It was in the morning.

2 Q. And tell us about that conversation. When she called, did

3 she explain why she was calling?

4 A. Yeah, she let me know that there was miscommunication, and

5 yesterday's meeting, that all the disciplinary forms that, you

6 know, handed me would be taken out of my file.

7 Q. Did she tell you why?

8 A. Well, she talked to Mr. Jack Richardson.

9 Q. Who is he?

10 A. He was -- at the time, he was mine manager.

11 Q. Okay. What did she say about Jack Richardson?

12 A. That he felt that I was a hundred percent in the right, and

13 understood exactly why I asked for a rep.

14 Q. Did you say anything?

15 A. To Ms. Layton?

16 Q. To Ms. Layton.

17 A. I asked her to get my president on the phone.

18 Q. Are you referring to Jason Todd?

19 A. Jason Todd, yes, sir.

20 Q. Did she?

21 A. She did.

22 Q. Did you tell her why you wanted him on the phone?

23 A. Because I felt like I was being targeted.

24 Q. So did she call Jason Todd?

25 A. She did.
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1 Q. How do you know this?

2 A. I was on the phone as well, we had three way conversation.

3 Q. Once he was on the phone, what happened?

4 A. She brought him up to speed on everything that we had spoke

5 about. She told us how she wanted when I came back from the

6 idle period, she wanted to have a sit down face-to-face with all

7 men involved. She also wanted to reassure us that Mr. Legg

8 would be counseled for all actions.

9 Q. Now, did that face-to-face meeting ever take place?

10 A. No, sir.

11 Q. Did management send you anything in writing to confirm that

12 the discipline had been removed from your file?

13 A. No, sir.

14 Q. Did management announce to the employees at the mine that

15 your discipline had been removed?

16 A. No, sir.

17 Q. And did she tell you that the discipline would not be used

18 against you?

19 A. Yes.

20 Q. She did tell you that?

21 A. Yes.

22 JUDGE GOLDMAN: Was that in the first conversation?

23 THE WITNESS: Yes.

24 Q. Did she put that in writing that it would not be used

25 against you?
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1 A. No, I don't recall if she put that in writing.

2 Q. You testified already that she did not put the fact that it

3 was taken out of your record, out of your file in writing; is

4 that correct?

5 A. Say that again?

6 Q. I asked you previously had management sent you anything in

7 writing to confirm that the discipline had been removed from

8 your file?

9 A. I did not get anything like that, no.

10 JUDGE GOLDMAN: Did you get anything in writing other than

11 the disciplinary notice?

12 THE WITNESS: No.

13 JUDGE GOLDMAN: Did you get anything -- a follow-up?

14 THE WITNESS: No.

15 JUDGE GOLDMAN: Anything in writing at all?

16 THE WITNESS: Nothing, at all.

17 MR. SPUNGEN: That's all I have.

18 JUDGE GOLDMAN: Union? Okay. Your witness.

19 MS. BETTS: Can I request the jencks materials?

20 MR. SPUNGEN: Yes.

21 JUDGE GOLDMAN: How many do you have; just one?

22 MR. SPUNGEN: I have two affidavits.

23 JUDGE GOLDMAN: How many pages?

24 MR. SPUNGEN: The first is four pages, plus the signature

25 page, the other one is four pages.

APP0225

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 74 of 395



Page 97

1 JUDGE GOLDMAN: Okay. We will take a break while you

2 review. We will take ten minutes. If you need more time let me

3 know. We are going the stand in recess for ten minutes.

4 (Recess taken.)

5 JUDGE GOLDMAN: Back on the record. Your witness,

6 Ms. Betts.

7 CROSS EXAMINATION

8 BY MS. BETTS:

9 Q. My name is Jennifer Betts, and I am an attorney for Murray

10 Energy, the respondents in this case, and I have some questions

11 for you based on your testimony.

12 Before February of 2016, when this incident occurred,

13 had you ever requested a union representative to attend a

14 meeting with you before?

15 A. A disciplinary meeting?

16 Q. Any meeting.

17 A. No.

18 Q. You've never done it before? Since February of 2016 --

19 A. Since February?

20 Q. My first question was before, now I am asking you since?

21 A. No.

22 Q. So other than this meeting you never requested a union

23 representative to accompany you?

24 A. No.

25 Q. How did you know what process to go through to ask for a
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1 rep?

2 A. I have heard other guys speak of it.

3 Q. What did you understand to be your right to have a union

4 rep?

5 A. What do you mean?

6 Q. What did you understand to be the circumstances under which

7 you would need a union representative?

8 A. I felt like I was getting ready to be disciplined.

9 Q. Why did you feel that way?

10 A. Well, there was a coworker that had been disciplined for a

11 cable incident.

12 Q. And I think you testified that Mr. Legg told you that you

13 were not going to be disciplined; is that correct?

14 A. Yes.

15 Q. How many times did he tell you that?

16 A. Numerous, three.

17 Q. Did you refuse to participate in the meeting without a union

18 representative?

19 A. No.

20 Q. You didn't refuse? Tell me exactly how the conversation

21 went.

22 A. Which conversation?

23 Q. The conversation with Mr. Legg.

24 A. He asked me to come back for a meeting, and I said that I

25 would like to have a union rep. I never said that I would not,
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1 you know, go to that meeting.

2 Q. And what did Mr. Legg say in response?

3 A. He kept saying that I did not need a rep.

4 Q. At what point did you pick up the phone and call Mr. Todd?

5 A. At that point.

6 Q. And you said that Mr. Legg told you you didn't need a rep

7 three times?

8 A. Yes.

9 Q. How did you come to go call Mr. Todd?

10 A. We were standing right beside the phone in the lamp room.

11 Q. So it's your testimony that you never refused to participate

12 in the meeting without a rep?

13 A. Not refused, you know, I just wanted a rep.

14 Q. Okay. Mr. Legg, is he still at the mine?

15 A. No.

16 Q. Mr. England, is he still at the mine?

17 A. No.

18 Q. Did you say no?

19 A. Yes, I said no.

20 Q. Mr. Scarberry, is he still at the mine?

21 A. No, ma'am.

22 Q. So none of the three managers you're referring to are at the

23 mine any longer?

24 A. No.

25 Q. This conversation you were having with Mr. Legg related to a
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1 damaged cable?

2 A. Yes, ma'am.

3 Q. And you said you heard of another employee being disciplined

4 for damaging a cable?

5 A. Yes, ma'am.

6 Q. Were you involved in that situation at all?

7 A. I was involved in the after math when the foremen were

8 laughing at disciplining this man.

9 Q. So you weren't involved in the damage to the cable?

10 A. No, ma'am.

11 Q. You weren't interviewed related to it?

12 A. No.

13 Q. You weren't disciplined related to it?

14 A. No.

15 Q. Do you know whether Mr. Legg, Mr. England, Mr. Scarberry

16 interviewed other employees about this issue on February 23 of

17 2016?

18 A. Yeah, I heard they had.

19 Q. How did you hear?

20 A. They told us that -- me and my rep, that the other three

21 came back without a rep.

22 JUDGE GOLDMAN: Let me just -- when did you hear that? Was

23 this after or --

24 THE WITNESS: In the middle of our meeting.

25 Q. So either Mr. Legg, Mr. Scarberry or Mr. England told you
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1 during the meeting that other employees had been interviewed

2 without representatives?

3 A. Yes.

4 Q. Did they tell you that before the meeting?

5 A. They told me mid meeting.

6 Q. Did Mr. Legg tell you when you were having your initial

7 discussion with him --

8 A. No.

9 Q. Let me finish my question. Did he tell you that other

10 employees were interviewed about the damaged cable?

11 A. No, I never heard anything about those until mid meeting.

12 Q. Now, you say that you were suspended for three days. You

13 were issued a three day suspension?

14 A. Yes, ma'am.

15 Q. Do you still have General Counsel 17? It's at the bottom,

16 there is a number on it in front of you.

17 A. Uh-huh.

18 Q. What does it say on here that you were suspended for three

19 days?

20 A. Insubordination.

21 Q. Can you show me snow me where you're looking?

22 A. The very last word.

23 Q. It says suspended for insubordination. Does it say

24 somewhere on here three days?

25 A. No.
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1 Q. It says suspended pending investigation. Do you see where

2 that's checked?

3 A. Yes.

4 Q. I think you testified, but I want you to correct me, that

5 you said this meeting with Mr. Legg and Mr. England happened at

6 the end of your shift?

7 A. Yes.

8 Q. Were you clocked out?

9 A. Yes.

10 Q. And after this was issued to you, did you go home?

11 A. Yes.

12 Q. And then you said you got a phone call the next day from

13 Ms. Layton?

14 A. Pamela Layton, yes.

15 Q. And she is the HR supervisor at the Marion County Mine?

16 A. Yes, ma'am.

17 Q. And you weren't at work when she called you?

18 A. No.

19 Q. You were at home?

20 A. Yes, ma'am.

21 Q. Were you at home because the mine was idle?

22 A. Yes, I was.

23 Q. And no employees were working that day?

24 A. A few were, I believe.

25 Q. You weren't scheduled to work though?
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1 A. No.

2 Q. And Ms. Layton told you that the discipline was being

3 countermanded; do you remember her saying that?

4 A. What does that mean?

5 Q. That it was being respectfully rescinded?

6 A. Yes.

7 JUDGE GOLDMAN: I guess you don't remember that word. Do

8 you remember her saying that word?

9 THE WITNESS: No.

10 JUDGE GOLDMAN: But she told you effectively it was being

11 rescinded?

12 THE WITNESS: Yes.

13 Q. What exactly did she say to you?

14 A. That it would be taken out of my file and destroyed.

15 Q. Did you ever follow-up with Ms. Layton to see if it was in

16 your file?

17 A. No.

18 Q. Did you ever ask to look at your file?

19 A. I went to ask our payroll lady after the fact, and we had a

20 new payroll lady, didn't know how or if I was even allowed, so

21 she never let me.

22 Q. Did you ever check with Ms. Layton?

23 A. No, I have not.

24 Q. And you say that Pamela Layton indicated that there would be

25 a meeting between you and Mr. Richardson, possibly the union
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1 representative as well?

2 A. Yes.

3 Q. And that meeting never happened?

4 A. Right.

5 Q. And isn't it true that that meeting never happened because

6 you said you didn't want it to happen?

7 A. No, I never said that.

8 Q. Why didn't that meeting happen?

9 A. I am guessing the lack of communication.

10 Q. Do you remember giving an affidavit to the National Labor

11 Relations Board about this issue?

12 A. Yes, ma'am.

13 Q. Do you remember telling the National Labor Relations Board

14 that you didn't want to meet with Richardson?

15 A. Yes.

16 Q. Isn't it true that you indicated to Ms. Layton that you

17 didn't want to meet with Mr. Richardson?

18 A. No, not at all. Yes, I did not want to meet with

19 Mr. Richardson, absolutely. That man was not involved in any of

20 this, other than the fact that he, you know, acknowledged that I

21 should have had a rep.

22 Q. So I just want to make sure I understand, you didn't miss

23 any work because of this?

24 A. I would have if the mine wouldn't have been idled.

25 Q. But the mine was idled?
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1 A. I didn't know that until after quitting time.

2 Q. The answer to my question is you did not miss any work

3 because of this?

4 A. Correct, I did not miss any work.

5 JUDGE GOLDMAN: What made you think it was a three day

6 suspension?

7 THE WITNESS: They told me that in that meeting that it was

8 three days suspension with intent to discharge. That's what

9 they verbally said to me.

10 Q. Did you ever get any documentation --

11 A. No.

12 Q. -- that reflected that?

13 A. No.

14 Q. The only documentation you ever received was this?

15 A. I got that, ma'am, that's what I received was that.

16 MS. BETTS: I don't have any further questions.

17 JUDGE GOLDMAN: Anything?

18 MR. SPUNGEN: Just a few.

19 REDIRECT EXAMINATION

20 BY MR. SPUNGEN:

21 Q. Did Mr. Legg tell you that the interview or the meeting he

22 wanted you to go back to could not lead to any discipline?

23 A. He said that I wasn't in any trouble, yes. And I asked him

24 why, and he knew for a fact that I was not around this cable

25 when the incident happened.
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1 MR. SPUNGEN: That's all I have.

2 JUDGE GOLDMAN: Okay.

3 MS. BETTS: Nothing further.

4 JUDGE GOLDMAN: You're excused. We are operating under a

5 sequestration order, which means you shouldn't talk about your

6 testimony given here today or talk about anyone else's testimony

7 as long as the hearing is in effect. Thank you.

8 MS. BETTS: I am going the hand the General Counsel back

9 their jencks materials.

10 JUDGE GOLDMAN: Call your next witness.

11 MR. SPUNGEN: Yes, our next witness is Michael Singleton.

12 JUDGE GOLDMAN: I am going to swear you in.

13 MICHAEL SINGLETON

14 called as a witness by the General Counsel, having been first

15 duly sworn, as hereinafter certified, was examined and said as

16 follows:

17 DIRECT EXAMINATION

18 BY MR. SPUNGEN:

19 Q. Good afternoon.

20 A. How you doing?

21 Q. Mr. Singleton, may I call you Mike?

22 A. Yeah.

23 Q. By whom are you employed?

24 A. Marion County Coal Company.

25 Q. Which mine?
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1 A. Metz portal.

2 Q. And when did you start working at Marion County Coal?

3 A. January 4, 2010.

4 Q. What job do you hold now?

5 A. I am currently a GI.

6 Q. How long have you held that position?

7 A. About four months or so.

8 Q. Before that what were you?

9 A. Roof bolter.

10 Q. Is that also at the Metz portal?

11 A. Yes, it was.

12 Q. Are you a member of the United Mine Workers of America?

13 A. Yes, I am.

14 Q. What local is that?

15 A. 9909.

16 Q. Do you hold any union office?

17 A. Yes, I do.

18 Q. What office do you hold?

19 A. I am on the mine committee.

20 Q. You have been on the mine committee since when?

21 A. March of 2015.

22 Q. Are you familiar with Mike DeVault?

23 A. Yes, I am.

24 Q. Who is he?

25 A. He is one of our union employees.
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1 Q. Is he at your portal?

2 A. Yes, he is.

3 Q. Referring you to February 2016, did there come a time that

4 you represented Mike DeVault?

5 A. February 23, 2016.

6 Q. How did you come to represent him that day?

7 A. I was getting off the cage to come back from up underground,

8 and I got off the cage, walked to the lamp room and Mike DeVault

9 was sitting on the bleachers waiting for me.

10 Q. You say the cage, what is that?

11 A. The cage is the elevator, we call it a cage, the elevator

12 that takes us down below ground and back up above ground.

13 Q. Thank you. And you said that DeVault was waiting for you?

14 A. Yes.

15 Q. Did he tell you why?

16 A. He said that the company wanted to have a meeting with him.

17 Q. So what did you do?

18 A. At that time, I called -- well, he wanted me -- he told me

19 that our union president, Jason Todd, wanted me to call him

20 before we went back to the meeting. So I called Jason on the

21 telephone, had a brief conversation with Jason.

22 Q. After you spoke with Jason what did you do?

23 A. Me and Mike DeVault went back to the foreman office.

24 Q. Who all was there?

25 A. Mike DeVault, myself, Clell Scarberry, which was the mine
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1 foreman, Chris England, assistant superintendent, and Tim Legg

2 which was the section foreman for the day.

3 Q. Who led the meeting?

4 A. Clell Scarberry.

5 Q. What happened when you came in?

6 A. Clell Scarberry said he wanted to talk to Mike about some

7 damage that happened to the miner cable.

8 Q. And then what?

9 A. Mike told Clell that he didn't know what happened to it

10 because he wasn't there.

11 Q. Okay. So did Scarberry respond to that?

12 A. Yes, he did. He said well, if you wasn't there, why didn't

13 you come back when I asked you to?

14 Q. And what did DeVault say?

15 A. Mike DeVault said because he requested a union rep and he

16 was waiting on a union rep to go with him.

17 Q. Did -- and did Scarberry say anything else about DeVault's

18 not having come back?

19 A. About him not coming back?

20 Q. Yes.

21 A. Not that I know of.

22 Q. Okay. Did Scarberry say anything about other miners that

23 had been brought back?

24 A. He did state that there had been two other employees that

25 came back without union representation.
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1 Q. Okay. So then what happened?

2 A. Then -- well, Mike explained to him that Tim Legg had told

3 him that since he asked for union representation, that he was

4 now being disciplined for it.

5 Q. What did Scarberry say? Did he confirm that?

6 A. Yes, he did.

7 Q. Did you say anything?

8 A. I told -- well, management, that they could not refuse him,

9 him being Mike DeVault, union representation, and they

10 definitely couldn't discipline him for asking for

11 representation.

12 Q. Did Scarberry respond to you?

13 A. Yes, he did. He said he had fired employees from other

14 mines for asking for union representation.

15 Q. Did he say anything about needing to speak with employees

16 directly?

17 A. He said if he couldn't talk to his work force, being union

18 employees, if he couldn't talk to them without union

19 representation, that he didn't want them there.

20 Q. And did you respond to that?

21 A. Yes, I did. I told him that you have to follow the

22 contract, this is a union mine and that you have to follow the

23 contract.

24 Q. And what was Scarberry's response to that?

25 A. At that time, in an aggressive manner, he said he was
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1 following through with the three day suspension for

2 Mike DeVault.

3 Q. Did he say what that suspension was for?

4 A. He said suspension for insubordination and asking for a

5 union rep.

6 Q. Mr. Singleton, are you familiar with the National Bituminous

7 Coal Wage Agreement?

8 JUDGE GOLDMAN: You have to answer audibly.

9 A. Yes, I am.

10 Q. The previous one ended -- the previous one was from 2011?

11 A. Yes, sir.

12 Q. Do you know when that agreement ended?

13 A. August of '16.

14 JUDGE GOLDMAN: Of what year?

15 THE WITNESS: '16.

16 JUDGE GOLDMAN: The new one ended August of '16?

17 THE WITNESS: The one from 2011.

18 JUDGE GOLDMAN: Ended August '16, 2016?

19 THE WITNESS: Yes.

20 JUDGE GOLDMAN: Okay. Thank you.

21 MR. SPUNGEN: Thank you. I have no further questions.

22 JUDGE GOLDMAN: Your witness.

23 MS. BETTS: Is there jencks materials for this witness?

24 JUDGE GOLDMAN: Do you have some?

25 MR. SPUNGEN: Yes. I am presenting counsel with a two page
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1 and a just a short three page.

2 JUDGE GOLDMAN: We will stand in recess for a few minutes

3 while you review the affidavits.

4 We will stand in recess for five or ten minutes, waiting

5 on Ms. Betts.

6 (Recess taken.)

7 JUDGE GOLDMAN: Back on the record. Your witness.

8 CROSS EXAMINATION

9 BY MS. BETTS:

10 Q. Mr. Singleton, we haven't met. My name is Jen Betts and I

11 am an attorney for Murray Energy, the respondents in this case.

12 Just a couple questions. I think you testified you're a mine

13 committeeman?

14 A. Yes, I am.

15 Q. Do you participate in investigatory meetings with employees

16 regularly?

17 A. If it calls for it, yes.

18 Q. How frequently do you do that?

19 A. We are involved in the whole procedure in the steps of the

20 discipline, so from step one clear to arbitration, we

21 investigate.

22 Q. What about meetings like this that you participated with

23 Mr. DeVault that you're there as a representative?

24 A. In the meeting with Mike DeVault?

25 Q. How often do you do meetings of that nature?
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1 A. Any time the employee asks for one of us.

2 Q. Has it ever come to pass an employee was disciplined, other

3 than this incident, for asking for your participation in an

4 interview like that?

5 A. Not that I know of, no.

6 Q. Now, you testified that was it Mr. Scarberry or Mr. England

7 made some statement along the lines of if he could not talk to

8 his work force without a rep present, he didn't want them here?

9 A. Yes, that was Mr. Scarberry.

10 Q. What was the context of that statement?

11 A. If he could not talk to his work force without union

12 representation, he did not want them there.

13 Q. Was that with respect to an investigatory interview? I am

14 trying to understand what is the context of taking that

15 statement?

16 A. The context I took from it was he didn't want them working

17 there at all.

18 Q. What did he say that in response to?

19 A. To Mike asking for a union rep.

20 Q. Did Mr. Scarberry make clear there was no intent initially

21 to issue discipline to Mr. DeVault?

22 A. No.

23 Q. Did you hear that at all in the meeting that there was no

24 intent initially to issue discipline to Mr. DeVault?

25 A. No.
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1 Q. Did anyone ever tell you that?

2 A. Not that I am aware of, no.

3 Q. Are you aware that other employees were interviewed about

4 the cable issue?

5 A. Yes, we was told by Clell Scarberry that two other employees

6 had come in to talk about the cable incident.

7 Q. To your knowledge, did they have representation at those

8 meetings?

9 A. He said they didn't.

10 Q. Do you know if there was any other discipline issued to any

11 other employees with respect to those meetings?

12 A. Not that I know of. I have never been aware of any.

13 Q. Okay.

14 MS. BETTS: I have no further questions for you.

15 JUDGE GOLDMAN: Anything?

16 MR. SPUNGEN: No, Your Honor.

17 JUDGE GOLDMAN: Thank you, you're excused. We are operating

18 under a sequestration order, so just don't talk about your

19 testimony with anyone today who could be a witness.

20 MS. BETTS: I just want the record to reflect I returned the

21 jencks materials.

22 JUDGE GOLDMAN: Okay.

23 MR. HEBERT: General Counsel will call Mark Moore.

24 JUDGE GOLDMAN: Mark Moore?

25 MR. HEBERT: Yes, sir.

APP0243

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 92 of 395



Page 115

1 JUDGE GOLDMAN: I am going to swear you in and ask that you

2 raise your right hand.

3 MARK MOORE

4 called as a witness by the General Counsel, having been first

5 duly sworn, as hereinafter certified, was examined and said as

6 follows:

7 DIRECT EXAMINATION

8 BY MR. HEBERT:

9 Q. Hi, Mark. Can you spell your name for the record?

10 A. M-a-r-k, M-o-o-r-e.

11 Q. Thank you. Where do you work?

12 A. Marshall County Coal Company.

13 Q. What do you do there?

14 A. Continuous miner operator.

15 Q. And how long have you held that title?

16 A. I would say four, five years.

17 Q. Okay. And so what is a continuous mine operator?

18 A. It is a machine that's used to cut into the coal, mine the

19 coal.

20 Q. So can you describe this machine for me? How big is it?

21 A. There is two different sizes. Mine is the one we

22 particularly use in our mine, it's called a full face miner,

23 it's roughly 16 feet wide, 37 or 40 feet long, and then they

24 have what you call a place changing miner, it's a lot smaller,

25 it's only 12 feet wide and roughly 30 feet long.
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1 Q. About how many employees are needed to operate the miner?

2 A. On the full face miner, there is five people at the miner, a

3 loader operator and two shuttle cart operators. So the miner

4 itself, there is five people.

5 Q. Any other employees working on the miner at this point?

6 A. No.

7 Q. And who is your immediate supervisor at the mine?

8 A. My second foreman is Scott Meadows.

9 Q. Okay. And do you know what his position is?

10 A. He is a section foreman.

11 Q. Okay. And to your knowledge, who does he report to?

12 A. John Brone, B-r-o-n-e.

13 Q. And do you know John Brone's title?

14 A. He is our shift foreman.

15 Q. Directing your attention to summer of 2016, did you become

16 aware of a roof fall at the Cameron Mine?

17 A. Yes, it was Blakes Ridge portal.

18 Q. Approximately when did you learn of this roof fall?

19 A. I believe it was right around the 6th of June. I was

20 afternoon shift, showed up to the portal and they said they have

21 a list of people that was going to work to clean up the roof

22 fall, and I was to go to Blakes Ridge and report there.

23 Q. Have you experienced roof falls in the past --

24 A. Yes.

25 Q. -- during your time here?
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1 A. Yes.

2 Q. About how often do roof falls happen at the mine?

3 A. On average, I would say two or three a summer.

4 Q. What typically happens after a roof fall?

5 A. Depending on where the roof fall is, if they are on the belt

6 line, the belts can't run, so the mine can't run until the roof

7 fall is cleaned up.

8 Q. Are all employees assigned to work on the cleaning?

9 A. No.

10 Q. About how many employees work during a roof fall?

11 A. I think right around 20, 30 employees per shift.

12 Q. About how many employees work when the mine is fully

13 operational?

14 A. I think we have around 600 employees.

15 Q. What does that equate to a shift?

16 A. Around 200 employees a shift.

17 Q. In your experience, what happens to employees who are not

18 called in to work on the roof fall?

19 A. They are sent home without pay until the roof fall is

20 cleaned up and the mine is running again.

21 Q. About how long does that normally take?

22 A. It just depends on how big a roof fall is. Sometimes it

23 could take a week, sometimes it could take two weeks.

24 Q. Directing your attention to June 7, 2016, were you working

25 this day?
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1 A. Yes.

2 Q. What time were you working that day?

3 A. I was on afternoon shift.

4 Q. What time does afternoon shift start?

5 A. 4:00 p.m.

6 Q. How did your shift start that day?

7 A. I went to the safety meeting about the fall, was waiting on

8 the elevator and Scott Meadows told me I was going to be a miner

9 helper. And I told them if they ran the miner, I was going to

10 file a grievance because that was my job, and I was the only

11 classified operator there.

12 Q. Hold on. So you said Scott Meadows is section foreman. Who

13 is Bill Shook?

14 A. He is another outby foreman.

15 Q. Who is Pat Hilbert?

16 A. He is another section foreman.

17 Q. Okay. And what did Foreman Meadows tell you they were going

18 to do that day?

19 A. Run the miner.

20 Q. Who normally runs the miner?

21 A. I do.

22 Q. And so after hearing Foreman Meadows assign this work to

23 Foreman Shook and Foreman Hilbert, what if anything did you do?

24 A. I told Foreman Meadows I was going to file a grievance.

25 Q. Why?
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1 A. Because it was my job.

2 Q. Did Scott respond?

3 A. He said it was above his head, it come from Jeff Crowe.

4 Q. Did he say anything else to you about that?

5 A. No.

6 Q. So who actually ran the miner that day?

7 A. Bill Shook.

8 Q. Okay. And what did you do during your shift?

9 A. I helped the bolters until they started running the miner.

10 When Bill Shook started to run the miner I was the cable helper,

11 to help him.

12 Q. So you said that you had told Foreman Meadows that you would

13 file a grievance if they had done this work. Did you actually

14 file a grievance?

15 A. No.

16 Q. Have you filed grievances before?

17 A. Yes.

18 Q. About how many?

19 A. I am not real sure exactly.

20 Q. More than five?

21 A. Possibly.

22 Q. All right. So the next day, did any supervisors talk to you

23 about what happened during that June 7th shift?

24 A. John Brone came into the bath house when I was getting ready

25 for my shift and told me I had to go have a meeting with Jeff
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1 Crowe.

2 Q. So who is Jeff Crowe?

3 A. He is the superintendent.

4 Q. About what time did -- so Mr. Brone approached you about a

5 meeting with Jeff Crowe?

6 A. Maybe just a little before 4:00.

7 Q. Where were you at this point?

8 A. In the bath house.

9 Q. What if anything did you do when Foreman Brone told you that

10 you needed to see Mr. Crowe?

11 A. I asked him for what, and he said he didn't know, I needed

12 to go see Crowe ASAP.

13 Q. What did you do next?

14 A. I grabbed my phone and tried to call Ryan Sparks, which is

15 one of our union officials, to tell him I had a meeting.

16 Q. Why did you try to contact Ryan Sparks?

17 A. Because we are supposed to have union representation.

18 Q. Did you actually get ahold of him?

19 A. No.

20 Q. What did you do next after you did not get ahold of Ryan

21 Sparks?

22 A. I grabbed my phone and grabbed Chris Drummond, because he

23 was sitting there.

24 Q. Who is Chris Drummond?

25 A. Another union employee.
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1 Q. Why did you ask Chris Drummond to accompany you?

2 A. A witness.

3 Q. What if anything did you do with your cell phone at this

4 time?

5 A. Turned it on voice record.

6 Q. After you got Chris, where did you go?

7 A. Walked back to Jeff Crowe's office with John Brone.

8 Q. Where is Jeff Crowe's office?

9 A. At the other corner of the building.

10 Q. Above ground or below ground?

11 A. Above ground.

12 Q. Approximately what time did you reach Jeff Crowe's office?

13 A. I would say right around 4:00 or so. I don't know the exact

14 minute.

15 Q. Okay. And when you got to Jeff Crowe's office, who was

16 there?

17 A. Mike Moore was in there, and Jeff Crowe and then myself,

18 Chris Drummond and John Brone.

19 Q. Who is Mike Moore? I don't think we have met him yet.

20 A. I believe at the time he was a mine foreman.

21 Q. Okay. And during this meeting who did most of the talking?

22 A. Jeff Crowe.

23 Q. Okay. Do you recall anyone else besides Jeff Crowe talking?

24 A. Not that I can recall.

25 Q. Did you record this meeting?
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1 A. Yes.

2 Q. How did you record the meeting?

3 A. With my cell phone.

4 Q. How did the meeting end?

5 A. I was sent home.

6 Q. How long were you sent home for?

7 A. I wasn't sure at the time. I was just sent home for one

8 day.

9 Q. Okay. Have you ever filed a charge with the NLRB?

10 A. Yes.

11 Q. About when?

12 A. Around the end of August.

13 Q. And during your employment have you ever been suspended?

14 A. Yes.

15 Q. When?

16 A. Around September 19th, I believe.

17 Q. Any other times?

18 A. June 8th.

19 Q. And that June 8th incident was the one we just talked about?

20 A. Yes.

21 Q. Why were you suspended on September 19th?

22 A. They said I was not ready and dressed to go underground for

23 my shift.

24 Q. Let me take a step back here. Have you been suspended any

25 times besides these two times?
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1 A. No, I have not.

2 Q. And so can you repeat the answer to that last question, why

3 were you suspended on September 19th?

4 A. He said I was not dressed and ready to go underground for my

5 shift.

6 Q. All right. How do you go underground?

7 A. We have an elevator.

8 Q. Okay. About how many elevators are there?

9 A. There is one elevator.

10 Q. Okay. And how do you know which elevator -- so do all the

11 employees go down the elevator at the same time?

12 A. No, the elevator only holds 28 people or there is a certain

13 weight limit.

14 Q. How do you know which one to take?

15 A. There is a priority list, if your section has got different

16 priorities for which section you work on of which elevator you

17 ride.

18 Q. Okay. I am going to direct your attention to a document

19 marked GC Exhibit 15. Is that a priority list that day?

20 A. Yes.

21 Q. And on those priority lists, which one would you have been a

22 part of?

23 A. Cage 2.

24 Q. Okay.

25 A. 2 or 3.
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1 Q. So you said which shift -- first of all, three columns here,

2 which one would you fall under?

3 A. Afternoon shift.

4 Q. What start time did you have?

5 A. 4:00.

6 Q. Okay. And so under that 4:00 start time, which of these

7 labels would you have fallen into?

8 A. Cage number 2.

9 Q. Okay. Which one of the three items there would you have

10 been considered?

11 A. Third CM crew.

12 Q. Okay. About how much time is there between each elevator

13 run?

14 A. Six to seven minutes.

15 Q. Okay. So that day, what time did you clock in?

16 A. I clocked in at 3:56.

17 Q. Okay. Where is the time clock?

18 A. By the elevator.

19 Q. About how far from the elevator?

20 A. 30, 40 feet.

21 Q. Okay. And who else, if anyone, clocked in at this time with

22 you?

23 A. Colby Yarbrough.

24 Q. Who is Colby?

25 A. Another union employee.
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1 Q. Did anyone else clock in with you at this time?

2 A. Not that I can recall.

3 Q. Okay. And what time did you normally clock in at?

4 A. Anyone from quarter til, ten til.

5 Q. Okay. So what happened after you clocked in on September

6 19th?

7 A. I went to the bath house, got my gear on, went to the

8 warehouse, and we have a water van, it's on our way to the

9 elevator, so I stopped and got my water, Colby got his water,

10 and Colby and I started to the elevator.

11 Q. As you start to the elevator, did you see anyone waiting in

12 line for the elevator?

13 A. Yes, there was quite a few people.

14 Q. Who if anyone do you remember waiting in line for the

15 elevator?

16 A. From my crew, there was my foreman, Scott Meadows, Shawn

17 Staple, Logan Beck, Grant Vasey, that's all as far as I can

18 remember.

19 Q. And you said these individuals were members of your crew?

20 A. Yes.

21 Q. Had they gotten into the cage yet?

22 A. No.

23 Q. So what happened as you were walking towards the cage?

24 A. John Brone yelled for me, so I turned around back the

25 hallway to see what he wanted.
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1 Q. About how far from the cage were you when John Brone yelled

2 at you?

3 A. About 20 feet.

4 Q. So what exactly did Foreman Brone say to you; do you recall?

5 A. From what I recall, he told me to clock out and go home,

6 that I wasn't dressed and ready for my shift and I would have to

7 have a meeting the following day.

8 Q. Okay. And did you have a meeting the following day?

9 A. Yes.

10 Q. About what time did you have the meeting?

11 A. Around 4:00.

12 Q. Where was the meeting held?

13 A. In Eric Koontz's office?

14 Q. Who is Eric Koontz?

15 A. Superintendent.

16 Q. Who was at this meeting?

17 A. Eric Koontz, Amy Bailey, myself and Adam Hartley.

18 Q. Amy Bailey, who is she?

19 A. Human resources.

20 Q. What about Adam Hartley?

21 A. He is a union official or committeeman.

22 Q. How did the meeting begin?

23 A. First thing, we walked in and Eric Koontz asked us if any of

24 us were recording anything.

25 Q. What happened next?
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1 A. He just told me why I was sent home, and he gave me a

2 suspension letter, said it would go in my file, that I wasn't

3 dressed, ready to go for my shift, and he gave me my clock in

4 times for the past two months and he asked me why I pushed

5 myself that close to the hour.

6 Q. And so what happened next?

7 A. He just told me I was a very talented employee, that he

8 don't want to fire me. That's why he had the meeting with me,

9 if he didn't care, he would just fire me.

10 Q. What happened next after he told you that?

11 A. I didn't say anything.

12 Q. So how did the meeting progress at that point?

13 A. He just basically lectured me about I need to get there

14 earlier. And I asked him, I said Eric, what does it matter if I

15 get here two minutes before my shift or five minutes before the

16 hour? My start time is 4:00, I had to be ready to go

17 underground at 4:00. And he said therefore from 4:00 on, I own

18 you.

19 Q. Did anything else happen during this meeting?

20 A. No.

21 Q. So how did the meeting end?

22 A. He told me to be safe, have a good shift and go to work.

23 Q. During your employment, have you ever received a verbal

24 warning for being late?

25 A. No.
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1 Q. Ever been counseled for being late?

2 A. No.

3 Q. Ever received a written warning for being late?

4 A. No, I haven't.

5 Q. Did you file a grievance about this suspension?

6 A. No.

7 Q. Why not?

8 A. Because I didn't want punished.

9 Q. Why are you afraid to be punished?

10 A. Because I was punished before for filing a grievance that I

11 never even filed.

12 Q. What are you referring to when you say that?

13 A. In June.

14 MR. HEBERT: No further questions.

15 JUDGE GOLDMAN: Your witness.

16 MR. FASSIO: May I see the jencks materials if there are

17 any?

18 JUDGE GOLDMAN: Off the record for a few minutes while

19 counsel reviews the statements. We will take a short break.

20 They are going to read your statement and don't go too far.

21 (Recess taken.)

22 JUDGE GOLDMAN: Respondent, your witness.

23 CROSS EXAMINATION

24 BY MR. FASSIO:

25 Q. Mr. Moore, my name is Dan Fassio. I am attorney for the

APP0257

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 106 of 395



Page 129

1 respondents. I don't believe we have met, but I am going to be

2 asking you a couple questions about your testimony. Mr. Moore,

3 I believe you testified you're a member of the United Mine

4 Workers of America?

5 A. Yes.

6 Q. And you understand that your employment is governed by a

7 contract made between your union and management called the

8 National Bituminous Coal Wage Agreement?

9 A. Yes.

10 Q. Are you familiar with that contract?

11 A. A little bit.

12 Q. If you haven't read it, are you aware that there is a

13 provision that sets requirements regarding starting times for

14 shifts?

15 A. Yes.

16 Q. Okay. So you wouldn't dispute that there is a guideline

17 there which you have to follow for being ready for shifts on

18 time?

19 A. Yes.

20 Q. I am going to direct your attention to Joint Exhibit 2.

21 There is a copy of it, it's the 2016 agreement. Article 8 is

22 where I would ask you to draw your attention. And I will give

23 you a page number here in a second. Page 13, it's page 715 on

24 the Bates numbers.

25 Mr. Moore, if you can review sections 8(a) and (b) for
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1 me?

2 JUDGE GOLDMAN: Are you going to ask him to interpret the

3 contract?

4 MR. FASSIO: No, I was just going to ask him to acknowledge

5 those are the applicable provisions on starting times.

6 Q. You would agree with me?

7 A. What was it again?

8 Q. Article 8, section A, article 8, section B.

9 JUDGE GOLDMAN: They say what they say, I mean --

10 MR. FASSIO: I was just asking --

11 JUDGE GOLDMAN: I don't know if he knows or not.

12 A. Yes.

13 Q. Okay. Thank you.

14 JUDGE GOLDMAN: Yes what?

15 THE WITNESS: Yes, I understand.

16 JUDGE GOLDMAN: Understand what, that --

17 THE WITNESS: Section A and B.

18 JUDGE GOLDMAN: You read it?

19 THE WITNESS: Yes.

20 Q. Do you understand those are the governing provisions on

21 starting times in the contract?

22 A. Yes.

23 Q. I believe you also looked at Mr. -- Government Exhibit 15,

24 which was the cage priorities list?

25 A. Yes.
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1 Q. And I am going to call your attention to the bottom corner

2 of that document, the section says note. The last sentence of

3 that says if you miss your designated cage time, you will be

4 considered AWOL and sent home; is that correct?

5 A. Yes.

6 Q. Do you agree that's been posted next to the elevator at the

7 mine?

8 MR. HEBERT: Objection, that's not actually what it says.

9 There is no time in there.

10 MR. FASSIO: Designated cage -- sorry, that's my fault.

11 Q. If you miss your designated cage, you will be considered

12 AWOL and sent home; is that correct?

13 A. Yes.

14 Q. And this has been posted next to the elevator at your mine;

15 is that correct?

16 A. As far as I know, yes.

17 Q. Is it also displayed on video screens within the portal

18 building?

19 A. I am not real sure.

20 Q. Would you have any reason to dispute that it is?

21 A. No.

22 Q. Mr. Moore, would you deny that you have been counseled by

23 supervisors regarding clocking in too close to the start of the

24 shift prior to September 19, 2016?

25 A. What was that question?
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1 Q. I was asking if you deny that you have been counseled by

2 supervisors or management regarding clocking in too close to the

3 start of your shift time prior to September 19, 2016?

4 A. I have never been talked to about this.

5 Q. So you would deny it, that you have been counseled by John

6 Brone on this issue?

7 A. Yes.

8 Q. You would deny that anybody else spoke to you about this

9 prior to September 19th?

10 A. Yes.

11 Q. Would you agree with me that the start time listed on the

12 priority list for your crew is 4:00 p.m.?

13 A. Yes.

14 Q. And you claim you were in the cage 2 of that group; is that

15 correct?

16 A. Yeah.

17 Q. And you didn't clock in until three minutes before the start

18 of your shift; isn't that what you said?

19 JUDGE GOLDMAN: That's not what he said.

20 Q. Excuse me, four minutes, 3:56?

21 A. Yes.

22 Q. Okay. Mr. Moore, I am going to show you a photograph that

23 was taken from the security cameras within the mine and ask you

24 if you can identify yourself in these series of photographs, and

25 I will give you a copy.
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1 MR. FASSIO: They have not been marked yet.

2 JUDGE GOLDMAN: You should mark it.

3 MR. FASSIO: Let's mark these as Respondent's Exhibit 201.

4 (Respondent's Exhibit 201 marked in evidence.)

5 JUDGE GOLDMAN: What are you planning to introduce? Let's

6 put it that way.

7 MR. FASSIO: In case there was some additional documents, we

8 wanted to have a gap, I think is what our thinking was.

9 JUDGE GOLDMAN: We will change the number of them, but for

10 now, we can leave it. Six pages?

11 MR. FASSIO: I believe that's correct.

12 Q. Take a moment to review those. Let me know when you're

13 ready, Mr. Moore.

14 A. I am ready.

15 Q. Mr. Moore, I am going to direct your attention to the first

16 page of this. It's marked No. 28 in the bottom right corner.

17 Do you see that one?

18 A. Yes.

19 Q. Yes. You got it. Is that you in the bottom right of that

20 photograph coming in?

21 A. Yes, it is.

22 Q. And would you agree with me that the time stamp on this

23 says --

24 JUDGE GOLDMAN: All I can do is read it. He doesn't have

25 any -- unless you think he has some --
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1 Q. But he has identified himself in this photograph; is that

2 correct? Let's do that for the next one. No. 29, Mr. Moore,

3 that's you in the very center of the photograph walking down the

4 hall?

5 A. Yes.

6 Q. Are you wearing street clothes in that paragraph Mr. Moore?

7 A. Yes.

8 Q. No. 30, I believe you're the gentleman in the very back of

9 the photograph with the yellow shirt on and the coveralls?

10 A. Yes.

11 Q. Is that you?

12 A. Yes.

13 JUDGE GOLDMAN: Let me -- just so I am clear, that would be

14 the person to the farthest right?

15 MR. FASSIO: Yes, in the photograph, I'm sorry.

16 JUDGE GOLDMAN: That's you?

17 Q. Mr. Moore, on No. 31, is that you reaching into your locker

18 the get your radio?

19 A. Yes.

20 Q. Okay. No. 32, I assume that is you in the back part of the

21 photograph behind the gentleman towing what appears to be some

22 type of cart; correct?

23 A. Yes.

24 Q. Yellow shirt again?

25 A. Yes.
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1 Q. And Mr. Moore, on the last one of these, 33, I believe

2 that's the water station to the left in that photograph; is that

3 correct?

4 A. Yes, it is.

5 Q. And that's you getting water?

6 A. Yes.

7 Q. Thank you, sir, appreciate that. Mr. Moore, did you deny

8 that you had a conversation with John Brone on September 19,

9 2016 in which he told you to go home for not making the cage?

10 A. No.

11 Q. Do you dispute that that conversation happened after

12 4:00 p.m.?

13 A. I am not sure exactly what time it was.

14 Q. You don't know for sure though. Would you have any reason

15 to argue if someone said it was after 4:00 p.m.?

16 A. It was probably close right around there.

17 Q. Would you have any reason to dispute that it happened about

18 4:10 p.m., 4:12 p.m.?

19 A. I don't believe it was that late, but --

20 Q. You don't have any knowledge that can refute that?

21 JUDGE GOLDMAN: I don't think that's a proper question. He

22 tells you what he knows. You put on another witness, if and

23 when you do.

24 MR. FASSIO: That's fine.

25 Q. Do you dispute the conversation -- excuse me, scratch that.
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1 Let's turn to the September 20th meeting. Mr. Moore,

2 Eric Koontz issued you the disciplinary notice for not being

3 prepared to go underground September 19th; is that correct?

4 A. Yes.

5 Q. Mr. Koontz was the person with whom you spoke on September

6 20th?

7 A. Yes.

8 Q. Mr. Brone was not in that meeting?

9 A. No, he was not.

10 Q. I think you said the only two other people in that meeting

11 were Ms. Bailey and Mr. Hartley?

12 A. Yes.

13 Q. I think that the disciplinary notice has been remarked as

14 General Counsel Exhibit 14. And you refused to sign this; is

15 that correct?

16 A. Yes.

17 Q. And this is the disciplinary notice you received on

18 September 20th?

19 A. Yes, it is.

20 Q. Okay. Let me turn back to the June incident that you

21 described, and I want to ask you a couple questions about the

22 roof fall generally. You made -- I think you testified that

23 there were some individuals that were supervisors that were

24 operating the miner during that roof fall; is that correct?

25 A. Yes.
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1 Q. Roof fall is a dangerous situation in a mine; would you

2 agree with me?

3 A. Yes.

4 Q. It's a concern because not only is the mine not operational,

5 but also roof caving in is a safety concern; is that correct?

6 A. Yes.

7 Q. Would you consider it to be an emergency situation, sir?

8 A. I guess you could look at it that way.

9 MR. FASSIO: I don't think I have any further questions.

10 JUDGE GOLDMAN: Okay. Your witness, any redirect?

11 MR. HEBERT: Yeah a couple questions.

12 REDIRECT EXAMINATION

13 BY MR. HEBERT:

14 Q. Mark, going back to the collective bargaining agreement

15 marked as Joint Exhibit 2, I believe you were at page 13 still?

16 A. Yes.

17 Q. If you look at section B, can you read that to me?

18 A. "Employees shall be at the shaft collar or the bank in time

19 to be lowered so as to be into the man trip at the scheduled

20 departure time."

21 Q. I am going to stop you there. Did you miss the man trip?

22 A. No.

23 Q. Do you take a man trip?

24 A. Yes, we do.

25 Q. Go on.
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1 JUDGE GOLDMAN: Continue reading.

2 Q. Yes.

3 A. "Where it is necessary to lower the employees at brief

4 intervals depending on the size and speed of the cages, platform

5 or other devices used to transport persons and shafts and

6 slopes, their starting times may be reasonably staggered before

7 or after their regular shift starting time in order to permit

8 the safe and orderly lowering of employees."

9 Q. Is there any other name for the elevator you might use?

10 A. We call it cage.

11 Q. I am going to direct your attention back to General Counsel

12 Exhibit 15. That's the priority list. Did you miss your cage?

13 A. No, I did not.

14 Q. Did you observe other employees on your section waiting for

15 the cage?

16 A. Yes.

17 MR. HEBERT: No further questions.

18 JUDGE GOLDMAN: Do you have something?

19 MS. ULBIG: One second, Your Honor. Nothing further.

20 JUDGE GOLDMAN: Anything?

21 MR. FASSIO: No, thank you.

22 JUDGE GOLDMAN: Thank you. You're excused. We are

23 operating under a sequestration order, so don't talk to anybody

24 about your testimony today, and don't talk to anyone who has

25 testified, and that rule is in effect until the trial is over.
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1 Do you want to try to get one more? Call your next witness,

2 please.

3 MR. HEBERT: Calling Colby Yarbrough.

4 COLBY YARBROUGH

5 called as a witness by the General Counsel, having been first

6 duly sworn, as hereinafter certified, was examined and said as

7 follows:

8 DIRECT EXAMINATION

9 BY MR. HEBERT:

10 Q. Hi Colby. Can you spell your last name for me?

11 A. Y-a-r-b-r-o-u-g-h.

12 Q. And where do you work?

13 A. Marshall County Coal Company.

14 Q. And what do you do there?

15 A. I am a general inside laborer.

16 Q. Okay.

17 A. Currently right now I am out of work.

18 Q. Okay. So what is a general inside laborer?

19 A. Basically a general inside laborer does outby work and they

20 also fill in on face drill-ups.

21 Q. What's a face job?

22 A. Face job is a continued mining section basically, and that

23 crew mines the coal out.

24 Q. Is there a defined crew that's assigned to this job,

25 section?
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 6

__________________________________
|

MURRAY AMERICAN ENERGY, INC. AND |
THE HARRISON COUNTY COAL COMPANY,|
A SINGLE EMPLOYER, |

|
Respondents |

|
and | Case No. 06-CA-174080

|
UNITED MINE WORKERS OF AMERICA, |
DISTRICT 31, LOCAL 1501, |
AFL-CIO, CLC |

|
Charging Party |

_________________________________|
|

MURRAY AMERICAN ENERGY, INC. AND |
THE MARION COUNTY COAL COMPANY, |
A SINGLE EMPLOYER, |

|
Respondents |

|
and | Cases Nos. 06-CA-170978

| 06-CA-171057
UNITED MINE WORKERS OF AMERICA, | 06-CA-171069 and
DISTRICT 31, LOCAL 9909, | 06-CA-186015
AFL-CIO, CLC, |

|
Charging Party |

_________________________________|

The above entitled matter came on for hearing pursuant to
notice, before DAVID I. GOLDMAN, Administrative Law Judge, at
the Morgantown City Hall, City Council Chambers, 289 Spruce
Street, Morgantown, West Virginia 26505, on Tuesday, January 31,
2017, commencing at 8:46 a.m.

VOLUME II

MORSE, GANTVERG & HODGE, INC.
112 Washington Place, Suite 1R
Pittsburgh, Pennsylvania 15219

412/281-0189
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1 (CAPTION CONTINUED)

2 |
MURRAY AMERICAN ENERGY, INC. AND |

3 THE MONONGALIA COUNTY COAL |
COMPANY, A SINGLE EMPLOYER, |

4 |
Respondents |

5 |
and | Case Nos. 06-CA-169736

6 | 06-CA-171085
UNITED MINE WORKERS OF AMERICA, | 06-CA-174075 and

7 AFL-CIO, CLC, | 06-CA-174152
|

8 Charging Party |
_________________________________|

9 |
MURRAY AMERICAN ENERGY, INC. AND |

10 THE MARSHALL COUNTY COAL COMPANY,|
A SINGLE EMPLOYER, |

11 |
Respondents |

12 |
and | Case Nos. 06-CA-183054 and

13 | 06-CA-185640
UNITED MINE WORKERS OF AMERICA, |

14 DISTRICT 31, AFL-CIO-CLC, |
|

15 Charging Party |
_________________________________|

16

17 - - -

18

19

20

21

22

23

24

25
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1 P-R-O-C-E-E-D-I-N-G-S

2 JUDGE GOLDMAN: Okay. We will go back on the record. Good

3 morning. I guess we are ready to continue with the General

4 Counsel's case.

5 MR. SPUNGEN: Yes, Your Honor General. Counsel calls Mike

6 Payton.

7 MICHAEL PAYTON

8 called as a witness by the General Counsel, having been first

9 duly sworn, as hereinafter certified, was examined and said as

10 follows:

11 DIRECT EXAMINATION

12 BY MR. SPUNGEN:

13 Q. Mr. Payton, may I call you Mike?

14 A. Yes.

15 Q. Thank you. By whom are you employed?

16 A. The United Mine Workers of America.

17 Q. And how long have you been employed by the union?

18 A. I believe it was the middle -- around the middle of 2015.

19 Q. And what job do you hold?

20 A. I am the national representative out of region one.

21 Q. Where are you based out of?

22 A. Uniontown office.

23 Q. What do you do as an international rep?

24 A. Various jobs, but mostly I am a safety rep.

25 Q. And what units of employees are you assigned to represent?
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1 A. There is -- I've got locals in district 31 and district 2.

2 Q. Are you a signed to any locals that represent any employees

3 of Murray Energy?

4 A. Yes.

5 Q. At which mines?

6 A. You will have to forgive me if I get my names wrong on the

7 counties, the Ohio County, the Marshall County, the Marion

8 County, the Harrison County and the recently closed Ohio Valley

9 and Ohio.

10 Q. Before you became an international rep where did you work?

11 A. At the Marion County Coal Mine.

12 Q. How long did you work there?

13 A. Since February of '07.

14 Q. And where specifically at the Marion County Mine did you

15 work? Was there a particular portal?

16 A. I worked at various portals.

17 Q. When you worked at Marion County Mine did you hold any union

18 office?

19 A. Yes.

20 Q. What office was that?

21 A. Shortly after I started, I was on the safety committee and

22 then I was the local president.

23 Q. When you were the local union president did you attend third

24 step grievance meetings?

25 A. Yes.

APP0272

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 121 of 395



Page 156

1 Q. And where were third step grievance meetings held when you

2 were president?

3 A. At the portal at which the grievant was.

4 Q. In your role as international rep do you attend meetings

5 with the Mine Safety and Health Administration?

6 A. Yes.

7 Q. And what does the Mine Safety and Health Administration do?

8 A. They're basically an enforcement agent, protect the coal

9 miners that the regulations and stuff in the mining industry.

10 Q. And this agency, is that a state or federal agency?

11 A. Federal.

12 Q. Do they inspect mines?

13 A. Yes.

14 Q. Okay. Is there also a state agency that does that?

15 A. Yes.

16 Q. And what is that agency's name, if you recall?

17 A. The Office of Miner Health and Safety, the West Virginia.

18 Q. Are you familiar with Jamie Hayes?

19 A. Yes.

20 Q. Who is he?

21 A. A gentleman that worked at the Marion County Coal Mine.

22 Q. And have you ever represented Jamie Hayes before MSHA before

23 the Mine Safety and Health Administration? Have you ever

24 represented Jamie Hayes in any meetings with the Mine Safety and

25 Health Administration?
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1 A. Yes.

2 Q. Now, referring you to February of last year, February 2016,

3 do you recall attending a meeting with Jamie Hayes and MSHA?

4 A. Yes.

5 Q. And where was this meeting?

6 A. In the Morgantown office.

7 Q. What time of day did the meeting take place?

8 A. I don't recall the exact time of day.

9 Q. Was there any -- where at the Morgantown meeting -- at the

10 Morgantown office did you meet?

11 A. We met in the large conference room.

12 Q. Now, what was the purpose of this meeting?

13 A. Jamie was -- they were processing a 105(c).

14 Q. What is a 105(c)?

15 A. It's a charge a complaint that you can file when you feel

16 you have been discriminated against part of the Mine Act.

17 Q. And are 105(c) meetings confidential?

18 A. Absolutely.

19 Q. Why is that?

20 A. To keep from any kind of, you know, adverse action,

21 retaliation back against the person who is filing.

22 Q. Who attended this meeting?

23 A. It was myself, Rick Rinehart and Jamie Hayes.

24 Q. Who is Rick Rinehart?

25 A. He was the chairman of the safety committee at the mines.

APP0274

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 123 of 395



Page 158

1 Q. Who was there for Mine Safety Health Administration?

2 A. Jeff Maxwell, who is the investigator, I believe his

3 assistant, CW Moore may have been there, I can't recall exactly

4 if he was there, and Goldie, his secretary.

5 Q. And was anyone from Murray Energy invited to this meeting?

6 A. No.

7 Q. Now, you said you met in the large conference room?

8 A. Yes.

9 Q. Can you describe that room?

10 A. It's a large conference room, has small doors on each end,

11 and then there is two large double doors, they go out into the

12 other area.

13 Q. So is it -- how would you describe the shape of the room?

14 A. Kind of a rectangle shaped room. It's a large meeting room.

15 Q. And the small doors, are they on the long walls of the room?

16 A. The short walls on the end back in the corner.

17 Q. And the double doors are where?

18 A. Through the main entrance doors that open into the

19 conference area from the front.

20 Q. Now, at some -- now, where were you all sitting?

21 A. We were sitting off kind of towards the middle to the side

22 of the conference room.

23 Q. Okay. Was it at a table?

24 A. Yes, it's a table.

25 Q. Okay. At some point did anything unusual occur at this
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1 meeting?

2 A. Yes.

3 Q. What happened?

4 A. We were sitting -- we were sitting facing the MSHA

5 investigators, and I was turned like this participating in the

6 meeting, and I noticed out of the corner of my eye someone in

7 the window of the large double door.

8 Q. And did you recognize this person in the window?

9 A. Yes.

10 Q. And who was it?

11 A. Jeremy Devine.

12 Q. Who is he?

13 A. I believe they call him a safety supervisor at the Marion

14 County Mine.

15 Q. How did you know that it was Jeremy Devine?

16 A. I worked with him prior.

17 Q. What if anything was Jeremy Devine doing?

18 A. He had his face against the window and he was moving his

19 head up and down and kind of looking side to side, like this, to

20 see who was in the room, and he looked directly at me and kind

21 of made a face as if what's going on in there.

22 Q. Then what did you do?

23 A. He kind of just backed away from the window. I told the

24 group that right there was Jeremy Devine looking through the

25 window to see who was in here.
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1 Q. What if anything happened next?

2 A. I believe Jeff Maxwell -- the group turned and looked at the

3 window. Jeff Maxwell got up and got his cell phone out, walked

4 over to the window, looked through the window, and he called

5 somebody on the phone and told them that management was -- to

6 keep management away from this door, that he was conducting an

7 investigation.

8 Q. Thank you.

9 MR. SPUNGEN: That's all I have.

10 JUDGE GOLDMAN: Okay. Thank you. Your witness.

11 MS. BETTS: Any jencks materials for this witness?

12 MR. SPUNGEN: No.

13 JUDGE GOLDMAN: I had a question, I may have just not been

14 listening carefully enough, but you were meeting in the

15 Morgantown office?

16 THE WITNESS: MSHA branch office in Morgantown.

17 JUDGE GOLDMAN: Okay. Thank you.

18 MS. BETTS: Can we go off the record for just one second?

19 (Recess taken.)

20 CROSS EXAMINATION

21 BY MS. BETTS:

22 Q. Mr. Payton, I think we may have met before. I am Jen Betts,

23 I am an attorney for the respondents. Some questions for you

24 about your testimony. I think you said that you were an

25 international rep out of region 1; is that right?
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1 A. Yes, ma'am.

2 Q. And you listed some of the Murray mines that you have that

3 you work with. Do I have this right, Ohio County, Marshall

4 County, Harrison, do you still work with Marion?

5 A. Yes, ma'am.

6 Q. You testified that step three meetings at Marion were held

7 at the portal where the grievant worked; do I have that right?

8 A. Yes, ma'am.

9 Q. Were they always held at the portal where the grievant

10 worked?

11 A. Yes, ma'am.

12 Q. Were there any exceptions to that?

13 A. Not to my knowledge. Not that I participated in.

14 Q. What if the grievant was a committeeman?

15 A. That, I don't know.

16 Q. What if the union requested that the meetings be held at a

17 different portal?

18 A. We never requested we hold them at a different portal.

19 Q. It's never happened, to your knowledge?

20 A. No, ma'am.

21 Q. No other exceptions that you can remember?

22 A. No, ma'am.

23 Q. You testified about the MSHA process, and I think you

24 testified that MSHA grievants or complainants are confidential.

25 Can you explain that to me again?
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1 A. When they file a 105(c) charge, it's confidential.

2 Q. Aren't 105(c) charges filed on behalf of a specific

3 complainant?

4 A. Yes.

5 Q. Isn't it true that it's not anonymous if you're the

6 complaining party, that the employer will get your name?

7 A. I don't believe that is. After the process, it may be.

8 Q. Isn't it true that the people who are confidential are

9 witnesses, not the complaining parties in the MSHA process?

10 A. Every 105(c) I participated in was completely confidential

11 during the investigation period, and the interview process, it's

12 absolutely confidential.

13 Q. But once the person becomes the complaining party, the

14 employer gets their name so they can investigate it as well; is

15 that right?

16 A. Once it's been officially filed and processed, yes.

17 Q. The Jamie Hayes 105(c) that you were testifying about, are

18 you aware of what happened with that 105(c)?

19 A. No, ma'am, I am not.

20 Q. Are you aware that was settled by the company?

21 A. No, ma'am, I do not know that. Nobody has notified me of

22 that if it had been.

23 Q. You said that on February 17th you attended a meeting with

24 Mr. Hayes; is that right?

25 A. If that's the date of the meeting at Morgantown, yes.
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1 Q. You said you didn't know what time of the day the meeting

2 was?

3 A. No, ma'am, I don't.

4 Q. Do you remember morning, afternoon, evening?

5 A. I think it was fairly -- it may have been mid morning or so.

6 I am not positive.

7 Q. Now, you testified that you noticed Jeremy Devine in the

8 window?

9 A. Yes, ma'am.

10 Q. You said his face was against the window and he was moving

11 his head?

12 A. Yes, ma'am.

13 Q. And how was he moving his head? You have to use words.

14 A. He was moving his head up and down, side to side to see who

15 was all sitting at the table.

16 Q. And you said he made a face?

17 A. He looked directly in my eyes, and he was like -- he raised

18 his eyebrows and kind of nodded his head, what's going on in

19 there, and he backed away from the window.

20 Q. You said that he made eye contact with you?

21 A. Absolutely.

22 Q. Where was Jamie Hayes sitting?

23 A. He would have been -- I think Rick Rinehart was right

24 directly beside me, and Jamie Hayes was over on the end.

25 Q. Was Jamie's back to the window or his face to the window?
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1 A. His back was to the window. Yes, I was sitting sideways.

2 Q. So you're in this meeting, you see Jeremy Devine, you say he

3 is putting his head near the window looking in, you make eye

4 contact with him, and you said Jeff Maxwell, who is the MSHA

5 representative, made a phone call?

6 A. Yes, ma'am.

7 Q. Do you know who he called?

8 A. I do not. He just pulled his cell phone out and called

9 somebody outside the room.

10 Q. Did you hear what Mr. Maxwell said?

11 A. Yes.

12 Q. What did he say?

13 A. He told them that -- to keep management away from that

14 window, that he is conducting an investigation.

15 Q. Do you know why Mr. Devine was there that day?

16 A. No, ma'am.

17 Q. Did you ever ask Mr. Devine why he was there that day?

18 A. None of my business.

19 Q. When the meeting ended, did you talk to Mr. Devine?

20 A. No.

21 Q. When the meeting ended, how did you and your group leave

22 that conference room?

23 A. I believe the same way we come in, out them double doors.

24 Q. Did you pass Mr. Devine?

25 A. No, I don't recall if I did or not.
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1 Q. Did Mr. Hayes pass Mr. Devine?

2 A. I don't know if he did.

3 Q. Okay.

4 MS. BETTS: I don't have any further questions. Thank you.

5 JUDGE GOLDMAN: Thank you. Anything?

6 MR. SPUNGEN: No redirect.

7 JUDGE GOLDMAN: Thank you. You're excused. We are

8 operating under a sequestration rule, which means you shouldn't

9 talk about the testimony today to anyone who has been or could

10 be a witness, and don't talk to anyone who has been or could be

11 a witness about their testimony.

12 Call your next witness.

13 MR. SPUNGEN: Yes, Your Honor. I call Ricky Rinehart.

14 JUDGE GOLDMAN: I am going to swear you in.

15 RICK RINEHART

16 called as a witness by the General Counsel, having been first

17 duly sworn, as hereinafter certified, was examined and said as

18 follows:

19 DIRECT EXAMINATION

20 BY MR. SPUNGEN:

21 Q. Mr. Rinehart, may I call you Rick?

22 A. Yes.

23 Q. Thank you. By whom are you employed?

24 A. Marion County Coal Company.

25 Q. And when did you start working at that mine?
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1 A. 1/17 of '11.

2 Q. 2011?

3 A. Yes.

4 Q. And what is your job title?

5 A. General inside laborer.

6 Q. What portal do you work at?

7 A. Metz.

8 Q. Are you represented by a union?

9 A. Yes.

10 Q. And what union is that?

11 A. United Mine Workers of America, Local 9909.

12 Q. Do you hold any union office?

13 A. I do.

14 Q. What office is that?

15 A. I am the chairman of the safety committee.

16 Q. And how long have you held that position?

17 A. Since January of 2016.

18 Q. And in that position, what do you do?

19 A. We have a committee that we review mine plans, we do

20 bimonthly safety inspections and just try to make the workplace

21 safer overall.

22 Q. Are you familiar with the term communication meeting?

23 A. Yes.

24 Q. What is a communication meeting?

25 A. It's where the chairman of the mine, committee chairman of
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1 the safety committee and the president of the local meet with

2 mine management to communicate things that's happening at the

3 mine.

4 Q. And you said as chairman of the safety committee you attend

5 these meetings?

6 A. Yes.

7 Q. How often do they occur?

8 A. Once a month.

9 Q. Referring you to October of 2016, do you recall attending

10 such a meeting?

11 A. I do.

12 Q. Where was that meeting held?

13 A. Metz portal.

14 Q. Where at the Metz portal?

15 A. The small conference room.

16 Q. Who was there?

17 A. I believe it was Mike Nelson, Pete Simpson, Pam Layton

18 Rockey Sinthrocka, Dawn Rose, myself and Jason Todd.

19 Q. Was anything discussed at this meeting regarding the

20 location of step three grievances?

21 A. Yeah, there was some discussion on it.

22 Q. Did anyone from management talk about it?

23 A. Yes.

24 Q. Who?

25 A. Pete Simpson.
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1 Q. And what did he say about the location of step three

2 meetings?

3 A. He said if there was going to be a grievance hearing, that

4 the grievant would come to Metz portal. He would not travel to

5 the other portals.

6 Q. All right. Now, we will move on to another subject. Are

7 you familiar with Jamie Hayes?

8 A. Yes.

9 Q. Who is he?

10 A. He was an employee at the Marion County Mine.

11 Q. You say he was. He is no longer employed there?

12 A. No, sir.

13 Q. In your role as a safety committeeman, do you ever attend

14 meetings with the Mine Safety and Health Administration?

15 A. I do.

16 Q. And have you ever attended a Mine Safety and Health

17 Administration meeting with Jamie Hayes?

18 A. Yes.

19 Q. And when was this held?

20 A. It was I believe on February 17th of 2016.

21 Q. Where was it held?

22 A. At the MSHA office in Morgantown.

23 Q. And why were you there that day?

24 A. I was there for a citation conference and a 105(c) meeting.

25 Q. Okay. And first off, what is a citation conference?
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1 A. It is where the mine receives a citation for violating a

2 mandatory health and safety standard.

3 Q. Who attends citation conferences? Who attended this

4 particular citation conference?

5 A. There was myself and Chris Weaver and Jeremy Devine.

6 Q. Who is Chris Weaver?

7 A. He is litigation officer for the Mine Safety and Health

8 Administration.

9 Q. And Jeremy Devine?

10 A. He is a safety supervisor at the Marion County Mine.

11 Q. And tell us about the -- what is a 105(c) meeting?

12 A. That is -- it's a confidential hearing with an MSHA

13 investigator over discrimination charges.

14 Q. Do company -- you have already testified that company

15 representatives attend citation meetings; correct?

16 A. They do.

17 Q. Do company representatives attend 105(c) meetings?

18 A. They do not.

19 Q. Now, which of these two meetings did you attend first?

20 A. I started with the 105(c).

21 Q. And who was at the 105(c) meeting?

22 A. There was myself, Michael Payton, Jamie Hayes, Jeff Maxwell

23 and CW Moore.

24 Q. And Maxwell, who does he work for?

25 A. He works for the Mine Safety and Health Administration.
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1 Q. How about Moore?

2 A. He works for the Mine Safety and Health Administration.

3 Q. Where at the MSHA offices did the 105(c) meeting take place?

4 A. Like the main conference room.

5 Q. And how do you get into that room?

6 A. When you first come in the building, you walk straight

7 forward, you go through two big double doors.

8 Q. Are there windows in that room?

9 A. There is.

10 Q. Where are the windows?

11 A. In the doors.

12 Q. And about how large are those windows?

13 A. Approximately six inches by 18 inches, six inches wide by 18

14 inches high.

15 Q. Are there other doors in the conference room?

16 A. There is, yes.

17 Q. Where?

18 A. On each end.

19 Q. Okay. And where were you sitting in regard to the double

20 doors?

21 A. Just a little off to the right, and we were sitting like at

22 an angle. The doors are here and we were at an angle here.

23 Q. And how were you facing, towards the doors or away from the

24 doors?

25 A. No, I wasn't.
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1 Q. How were you facing?

2 A. I was kind of sitting like this and the doors were back

3 here.

4 Q. The doors were back around to your right shoulder?

5 A. Yes.

6 Q. Where was Jamie Hayes sitting?

7 A. He was like in the middle of myself and Michael Payton.

8 Q. Was he to your right or to your left?

9 A. He was to my left.

10 Q. Where was Michael Payton?

11 A. He was to my far left. There was myself, Jamie Hayes and

12 Michael Payton.

13 Q. Did Mike Payton have a view of the door where he was

14 sitting?

15 A. Yes, he would have. I believe the angle he was sitting he

16 would have, yes.

17 Q. Now, at some point during this meeting, did you leave the

18 meeting?

19 A. I did.

20 Q. Okay. And for what purpose?

21 A. To go to attend a citation conference.

22 Q. And where was the citation conference held?

23 A. It was in one of the smaller conference rooms.

24 Q. Now, you said that you were attending that meeting with who

25 again?
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1 A. Chris Weaver and Jeremy Devine.

2 Q. Did you see Jeremy Devine on your way to the small

3 conference room?

4 A. I did.

5 Q. Did he say anything to you?

6 A. He may have said something. I don't recall exactly what he

7 said, no.

8 Q. Now, how long did the citation conference last?

9 A. Approximately 45 minutes to an hour.

10 Q. And when the citation conference ended what did you do?

11 A. I went back to the main conference room.

12 Q. Was the 105(c) meeting still going on?

13 A. Yes.

14 Q. Were the same people in the room?

15 A. Yes.

16 Q. Were they all sitting in the same places?

17 A. Yes.

18 Q. What if anything unusual occurred after you returned to that

19 meeting?

20 A. Someone made the comment, what's he still doing here.

21 MS. BETTS: I am sorry, I didn't hear that.

22 THE WITNESS: Someone made the comment what is he still

23 doing here.

24 Q. Okay. And did they say who he was?

25 A. Yes.
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1 Q. Who was he?

2 A. Jeremy Devine.

3 Q. Do you recall who made this comment?

4 A. I don't recall whether it was Jeff Maxwell or CW Moore.

5 Q. Okay.

6 A. But I believe it was one of the two.

7 Q. What happened next?

8 A. They exited the door behind him to go see why he was still

9 there.

10 Q. What did you do?

11 A. I turned to look to see who they were talking about.

12 Q. Did you see anything?

13 A. I did.

14 Q. What did you see?

15 A. I saw Jeremy.

16 Q. Where was he?

17 A. He was standing out on the other side of the doors.

18 Q. How far back was he up against the door?

19 A. When I saw him, no, he was probably approximately five feet

20 from the door.

21 Q. What was he doing when you saw him?

22 A. Just kind of looking in the door, looking in the window.

23 Q. Could you tell whether he can see you all?

24 A. I am sure he could, yes.

25 Q. Why are you sure?
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1 A. Because the view he would have had, you can see, yeah.

2 Q. Okay.

3 MR. SPUNGEN: That's all I have. Thank you.

4 JUDGE GOLDMAN: Okay thank you. Anything else? Your

5 witness.

6 MS. BETTS: Do you have jencks materials for this witness?

7 MR. SPUNGEN: Yes.

8 JUDGE GOLDMAN: We will go off the record for a few minutes

9 while counsel reviews the jencks statement.

10 (Recess taken.)

11 JUDGE GOLDMAN: Back on the record. Your witness,

12 Ms. Betts.

13 MS. BETTS: Thank you.

14 CROSS EXAMINATION

15 BY MS. BETTS:

16 Q. Hi, Mr. Rinehart. My name is Jen Betts, I'm an attorney for

17 the respondents. Mr. Rinehart, have you ever personally filed a

18 105 against the company?

19 A. Yes.

20 Q. You have been the complaining party?

21 A. Yes.

22 Q. Is it your understanding that your name is given to the

23 company as the complaining party for the 105(c)?

24 A. Not at the initial filing, it should not be.

25 Q. Once it's actually filed, the company gets your name;
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1 correct?

2 A. Not unless it goes to a hearing.

3 Q. So --

4 A. That's my understanding.

5 Q. So do you have any knowledge of whether the complaint that's

6 ultimately filed would have the name of the employee that's

7 complaining?

8 A. Repeat that again?

9 Q. Do you know whether the complaint that's filed under MSHA

10 has the name of the employee that's complaining?

11 A. It would have the name, yes.

12 Q. So you testified that on February 17th you attended two

13 meetings with the MSHA office, one was about the 105(c) that

14 Mr. Hayes was pursuing and one was a citation meeting; am I

15 correct?

16 A. Yes.

17 Q. And the citation meetings, tell me again what that relates

18 to?

19 A. That is where the company received a citation for violating

20 a mandatory health and safety standard, and they decide to

21 conference it because they don't necessarily agree with it.

22 Q. So the company receives a citation and they request a

23 conference from MSHA?

24 A. That's correct.

25 Q. Who participates in that conference?
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1 A. Usually an MSHA litigation officer and a company

2 representative.

3 Q. Who schedules the citation meetings after a conference is

4 requested?

5 A. MSHA.

6 Q. And how do you get notice of that conference being

7 scheduled?

8 A. Usually it's from MSHA.

9 Q. MSHA would set a date and a time?

10 A. That's correct.

11 Q. And a location?

12 A. Correct.

13 Q. And notify you who is going to participate in that meeting?

14 A. No.

15 Q. So you wouldn't know who is going to participate, you just

16 know the meeting it scheduled?

17 A. Correct.

18 Q. Okay.

19 A. I know what officer, I know what litigation officer is going

20 to do it.

21 Q. You know who from MSHA?

22 A. Correct.

23 Q. And that's it?

24 A. Correct.

25 Q. Now, I think you testified that the first meeting that you
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1 attended was related to Mr. Hayes' 105(c) issue?

2 A. That's correct.

3 Q. And at some point you stepped out?

4 A. I did.

5 Q. Do you know what time Mr. Hayes' 105(c) meeting occurred?

6 A. I believe 8:00, I believe. But that's been a while ago,

7 so --

8 Q. I understand it's almost a year ago. So you think that is

9 at 8:00?

10 A. I think so, yes.

11 Q. Do you know what time you stepped out?

12 A. Probably around 9:00.

13 Q. Do you know what time you went back in?

14 A. Approximately quarter until 10:00.

15 Q. Now, I think you testified that there was an incident with

16 Mr. Devine that happened, and that that occurred after you

17 returned to the meeting?

18 A. That's correct.

19 Q. Are you certain it was after you returned to the meeting and

20 not before you left the meeting?

21 A. It was after I returned.

22 Q. How do you know that?

23 A. I just know that it was after I returned.

24 Q. Do you have notes from that day?

25 A. Some, yes, but I don't think they would pertain to that.
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1 Q. Do your notes have any indication of the timing of the

2 incident with Mr. Devine?

3 A. No.

4 Q. Did your notes reflect anything about the incident with

5 Mr. Devine?

6 A. No. My notes would have been from the citation conference.

7 Q. Okay. So it's your testimony you came back and that there

8 was an issue with Mr. Devine. How did you first hear that

9 Mr. Devine was supposedly standing in the hallway? What brought

10 that to your attention?

11 A. I heard someone say what is he still doing there.

12 Q. Who said that?

13 A. I believe it was either CW Moore or Jeff Maxwell, but it

14 could have been one of the other two, also. I just know someone

15 brought it to my attention.

16 Q. CW Moore and Jeff Maxwell, they are with MSHA?

17 A. That's correct.

18 Q. Now, I think you testified that Maxwell stepped out?

19 A. I believe it was Mr. Maxwell, yes.

20 Q. So walk me through the chain of events. You return to the

21 room, someone makes a comment, what's he still doing here, and

22 Mr. Maxwell steps outlet?

23 A. I turned to see what they were talking about, and then I

24 believe, yes, he stepped out to see why he is still in the

25 office.
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1 Q. Did you see what happened after Mr. Maxwell stepped out?

2 A. No.

3 Q. Did you watch the interaction?

4 A. No, I couldn't see the interaction.

5 Q. Why couldn't you see it?

6 A. Because he went out the door to the right, which was behind

7 where he was sitting, and there is a wall and you have to go

8 back around to where the doors that he was looking in are.

9 Q. When you say he was sitting, who was sitting?

10 A. Maxwell.

11 Q. So Maxwell stepped out, you couldn't see where he went or

12 who he was speaking with?

13 A. No, he went out the door. No.

14 Q. Could you still see Mr. Devine through the window?

15 A. I don't know whether I could at that time or not, because I

16 turned around.

17 Q. So you didn't watch to see what happened?

18 A. No, I couldn't see what happened.

19 Q. But if you could see Mr. Devine out the window, why couldn't

20 you see them discussing whatever it was they were discussing?

21 A. Because by that time he had moved.

22 Q. Who moved?

23 A. Jeremy.

24 Q. Mr. Devine?

25 A. Yeah.
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1 Q. I assume Mr. Maxwell returned to the room?

2 A. He did.

3 Q. Did you ask him about the discussion with Mr. Devine?

4 A. No.

5 Q. Did you later hear Mr. Maxwell making a phone call about

6 Mr. Devine?

7 A. I believe he made a phone call to someone. What it was in

8 regard to, I don't know.

9 Q. When did that happen?

10 A. After all that other took place.

11 Q. What other?

12 A. Him going out the door to see why he was still here.

13 Q. You don't see what happens, Mr. Maxwell returns and at some

14 point he makes a phone call?

15 A. I believe so, yes. I believe.

16 Q. You didn't hear the content of that phone call?

17 A. No.

18 Q. And you didn't ask about the phone call?

19 A. No.

20 Q. So you said that once somebody said what's he still doing

21 here, you kind of turned around?

22 A. I did.

23 Q. Because your back was to the window?

24 A. I was at an angle.

25 Q. But you weren't looking out the window?
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1 A. No.

2 Q. And when you looked, I think you testified that Mr. Devine

3 was kind of looking in the window?

4 A. Well, he was looking in the window, I mean.

5 Q. My question is what does that mean, kind of looking in the

6 window?

7 MR. SPUNGEN: I don't think that was his testimony.

8 Objection.

9 MS. BETTS: He can correct me.

10 JUDGE GOLDMAN: I am not sure if it is or not. You can ask

11 him the question.

12 Q. I think my notes say that you said kind of looking in the

13 window. Either correct me if I'm wrong or explain to me what

14 you saw.

15 THE WITNESS: May I stand up?

16 JUDGE GOLDMAN: Yes.

17 A. The window is here, and I saw him going like this.

18 Q. Can you put words on that so the record can reflect?

19 JUDGE GOLDMAN: How far away was he?

20 THE WITNESS: Approximately five feet when I saw him. He

21 may have been closer before that.

22 JUDGE GOLDMAN: Was he looking through the window at that

23 point?

24 THE WITNESS: He was looking through the window, yes.

25 JUDGE GOLDMAN: Is there any kind of shade or curtain or
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1 anything obstructing the window?

2 THE WITNESS: No, not that I recall.

3 Q. Was his face pressed against the window?

4 A. Not when I saw him. I am not going to say that it wasn't

5 initially. When I saw him, no, it wasn't.

6 Q. You didn't see his face pressed against the window?

7 A. No.

8 Q. And you saw him just sort of looking through the glass; is

9 what your testimony is?

10 A. I did.

11 Q. How long did you see him doing that?

12 A. I don't know. I can't put a time on it because I'm not

13 sure.

14 Q. Mr. Maxwell immediately got up and left?

15 A. He did.

16 Q. Do you know why Mr. Devine may have still been around at

17 that point in time?

18 A. I have no idea.

19 Q. Did you ever talk to Mr. Devine about that incident?

20 A. No.

21 Q. You have regular interactions with Mr. Devine?

22 A. I do.

23 Q. Did you ever discuss what happened that day with Mr. Devine?

24 A. No.

25 Q. Did you ever ask him why were you looking in the window?
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1 A. No, because I was there for a confidential hearing, and I

2 kept it confidential.

3 Q. Never followed up with Mr. Devine about it?

4 A. No.

5 MS. BETTS: I don't have any further questions.

6 JUDGE GOLDMAN: I have a question, did you see Mr. Devine --

7 when you looked, he was a few feet from the window looking

8 through the window, that's what you testified; right?

9 THE WITNESS: Yes.

10 JUDGE GOLDMAN: Did you see him leave the area of the

11 window?

12 THE WITNESS: No. I mean, he went somewhere, but I don't

13 know where he went. I don't know if he left the building.

14 JUDGE GOLDMAN: Did he leave the view of the window that you

15 had?

16 THE WITNESS: After I turned around and looked, I heard Jeff

17 and them talking and I turned back around.

18 JUDGE GOLDMAN: That's the last time you saw him in the

19 window?

20 THE WITNESS: Yes.

21 Q. When you say you heard Jeff and them talking, what does that

22 mean?

23 A. About what is still doing there.

24 Q. I thought you testified that you heard somebody, perhaps

25 Mr. Maxwell, perhaps somebody else say what is he still doing
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1 here, and then you turned around?

2 A. I turned around to look. I don't know exactly when I turned

3 around to look, as soon as I heard that.

4 Q. What did you hear Mr. Maxwell talk about after you turned

5 around to look?

6 A. That he wanted to know why he was still in the building.

7 Q. And then he left the room?

8 A. To my knowledge, yes.

9 Q. Okay.

10 MR. SPUNGEN: In nothing further, Your Honor.

11 JUDGE GOLDMAN: You're excused. We are operating under a

12 sequestration order, which means you shouldn't talk to anyone

13 about your testimony here today, or talk to anyone who may be or

14 has been witness.

15 MS. BETTS: I am going to return the jencks materials to

16 General Counsel.

17 JUDGE GOLDMAN: A few more?

18 MR. SPUNGEN: I call Jamie Hayes.

19 JAMIE HAYES

20 called as a witness by the General Counsel, having been first

21 duly sworn, as hereinafter certified, was examined and said as

22 follows:

23 DIRECT EXAMINATION

24 BY MR. SPUNGEN:

25 Q. Good morning, Mr. Hayes.
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1 A. Good morning.

2 Q. May I call you Jamie?

3 A. Yes.

4 Q. Jamie, have you ever been employed by Murray Energy?

5 A. Yes.

6 Q. And where?

7 A. From June 2010.

8 Q. Where, which mine?

9 A. Marion County Mine.

10 Q. And do you still work there?

11 A. No.

12 Q. When did you leave?

13 A. June 2016.

14 Q. Okay. And why did you leave?

15 A. I quit.

16 Q. Now, at what mine portal did you work?

17 A. I worked at all three.

18 Q. In late 2015, at which mine portal were you employed?

19 A. Miracle Run.

20 Q. What job were you performing there?

21 A. GI.

22 Q. What is that?

23 A. I worked in the bunker taking care of the belt lines and the

24 overall cleanliness of the belts, the feeders, regulate the coal

25 coming in and out of the bunker.
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1 Q. What is the bunker?

2 A. It basically regulates the coal coming from the face down to

3 the bunker and regulates the coal coming from the bunker to the

4 outside.

5 Q. Were you a member of the union?

6 A. Yes.

7 Q. What union is that?

8 A. 9909.

9 Q. United Mine Workers?

10 A. Yes.

11 Q. Have you ever held any union office?

12 A. No.

13 Q. Are you familiar with the term safety meeting?

14 A. Yes.

15 Q. And what is a safety meeting?

16 A. Meetings usually held right before the start of shift.

17 Q. Where are these meetings held?

18 A. Usually in the lamp room.

19 Q. Do you recall attending a safety meeting in mid December

20 2015?

21 A. Yes.

22 Q. Where was that meeting held?

23 A. In the lamp room.

24 MS. BETTS: I'm sorry?

25 JUDGE GOLDMAN: In the lamp room.
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1 Q. Do you recall who led that meeting?

2 A. Don Jones.

3 Q. Who was he?

4 A. He was our shift foreman.

5 Q. Who else was at this meeting?

6 A. Dave Chapman was there.

7 Q. Who is he?

8 A. Our assistant shift foreman, various other guys that I

9 worked with, regular miners, and then there was a federal

10 inspector there, Derek Bragg, and an assistant superintendent

11 was there at the time, Chris England, that I didn't know who he

12 was at the time.

13 Q. And what did -- what was the subject matter of that safety

14 meeting?

15 A. They had received a D order the day before on I believe five

16 belt.

17 Q. What is a D order?

18 A. Violation of MSHA rights concerning safety or violation,

19 safety hazards.

20 Q. And did Jones say anything about how MSHA had found out

21 about that particular safety issue?

22 A. Yeah, he said that somebody had notified the inspector. It

23 was brought to the inspector's concern.

24 Q. Okay. And did he say what whether there was a problem with

25 that?
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1 A. He said that we didn't need -- we don't need to do that, we

2 need to bring our concerns to the company.

3 Q. Now, did you speak up at any point?

4 A. Yes.

5 Q. Okay. And so what did you do?

6 A. I stood up and I give him some examples of stuff. I

7 explained to him that we do bring stuff to the company, and I

8 give him some examples of things I have brought to him

9 personally over the last few months that still wasn't taken care

10 of. I had an incident on 11 belt where the float duster was --

11 JUDGE GOLDMAN: Is that what you told him?

12 THE WITNESS: Yes.

13 A. It was extremely bad, the float dust. And I personally had

14 him walk up and check it, and it took quite a few weeks to get

15 taken care of. I had talked to several foreman about a switch

16 at the bunker where I worked, the switch wouldn't close

17 properly, and I also talked personally to Don about the charlie

18 wire between the 35B switch and the bunker, and it still hadn't

19 been fixed.

20 Q. Now, while you were talking to him, where were you standing?

21 A. I stood up from where I was sitting on the bench in the lamp

22 room.

23 Q. About how far from Jones were you?

24 A. About five to six feet.

25 Q. Did you walk towards him while you were speaking?
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1 A. No.

2 Q. How were you speaking?

3 A. I was loud.

4 Q. And why were you loud?

5 A. I was aggravated, because they were -- he was basically

6 blaming us for this violation that they received, you know, like

7 assuming that we don't come to the company for these types of

8 things, and I have given him examples that we do. And it just

9 doesn't -- a lot of the stuff doesn't get taken care of.

10 Q. Did anyone at the meeting say anything to you about how you

11 were acting?

12 A. Dave Chapman asked me to quiet down.

13 Q. Did you leave before the meeting ended?

14 A. Yes.

15 Q. Why is that?

16 A. I heard enough.

17 Q. Now, were you called in by management the next day?

18 A. Yes.

19 Q. And when did that happen?

20 A. I got dressed, was walking from the locker room into the

21 lamp room and Dave Chapman stopped me.

22 Q. What did he tell you?

23 A. He told me I needed to go into Don Jones' office and meet

24 Don Jones and Chris England.

25 Q. And what did you say?
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1 A. I asked him who Chris England was, he said the assistant

2 superintendent.

3 Q. Okay.

4 A. And then I told him if I need to go in to see Don Jones and

5 Chris England, I needed a mine committeeman present, and he told

6 me I didn't need one.

7 Q. Did he say why they wanted to meet with you?

8 A. He said he didn't know.

9 Q. Then what did you do?

10 A. I walked over to the bench to put my -- take my coat off and

11 set my bucket down, and he told me that it's not an option to go

12 now.

13 Q. How did he speak to you?

14 A. He yelled.

15 Q. So then what did you do?

16 A. I went back to Don's office.

17 Q. And who all was there?

18 A. Chris England and Don Jones.

19 Q. Who spoke first when you got there?

20 A. Chris England.

21 Q. What did he say?

22 A. He said he wanted to talk to me, that him and Don wanted to

23 talk to me about the day before.

24 Q. Then what did he say?

25 A. I told him I wanted a mine committeeman.
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1 Q. And what did he say?

2 A. He told me I didn't need one because I wasn't being

3 disciplined, and I told him I wanted one anyways, and he just

4 kept going on with his -- you know, telling me that he wanted to

5 talk to me about the day before.

6 Q. So what did he -- did you continue to talk with him?

7 A. Yeah. He told me I was being loud and belligerent, and he

8 had to pull me off of Don Jones. I said I may have gotten loud,

9 but I totally disagree with he didn't have to pull me off of Don

10 Jones. All I did was stand up. I told him I may have gotten

11 loud, which I did get loud, and he said that may not be a good

12 word for it, belligerent.

13 And he told me that they wanted me to come to the

14 company with this stuff, I didn't need to go to the authorities,

15 I need to come to the company for this type of stuff. And I

16 explained to him on several occasions, you know, I have tried to

17 help and take care of it this way, and then he just kept going

18 on about the same thing. And he went on to tell me that if this

19 happens again, if I get loud or anything, that they will -- I

20 will be disciplined and he will let the arbitrator rule on it.

21 Q. Did Jones say anything?

22 A. He kept telling me all he is telling me is I need to come to

23 the company for this stuff.

24 Q. Did he tell you whether you should notify the authorities?

25 A. He said I don't need to notify the authorities.
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1 Q. Now, are you familiar with the Mine Safety and Health

2 Administration, MSHA?

3 A. Yes.

4 Q. And what is it? What is MSHA? Is that an agency?

5 A. Yes.

6 Q. Is that a federal agency?

7 A. Yes.

8 Q. Have you ever filed a complaint with MSHA?

9 A. Yes.

10 Q. And how many complaints have you filed with them?

11 A. One.

12 Q. One. And about when did you file it?

13 A. Early last year.

14 Q. Early 2016?

15 A. Yes.

16 Q. And did you attend -- ever attend a meeting at MSHA offices?

17 A. Yes.

18 Q. Where are those offices?

19 A. Morgantown. It's in Cheat Lake exit, I think it was.

20 Q. Okay. And who did you meet with at the MSHA offices?

21 A. There is a couple different -- one was Jeff Maxwell, and I

22 am trying to remember the other guy's name. There is a couple

23 different ones there.

24 Q. Was anyone there from the union with you?

25 A. Yes, Mike Payton and Rick Rinehart.
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1 Q. And can you describe the room?

2 A. It was a little smaller than this, just a room with tables

3 and chairs like a meeting room.

4 Q. And while you were in the room, did anything unusual happen?

5 Was anything said that was unusual to you?

6 A. Yeah, the inspectors started -- he got up and got on the

7 intercom system on the wall, Jeremy Devine, which is a safety --

8 a safety guy for the company, had -- was in the building for

9 something, and he was trying to look through the window in the

10 door I guess to see what's going on in there or whatever.

11 And he got on the intercom and I guess was hollering to

12 the front desk, and he got on there and asked if Jeremy Devine

13 was finished with his business in the building, he could leave

14 at this time.

15 Q. Now, did you see Jeremy Devine?

16 A. No, I didn't.

17 Q. All right.

18 MR. SPUNGEN: Thank you.

19 MS. BETTS: I am going to request the jencks materials.

20 JUDGE GOLDMAN: You have something?

21 MR. SPUNGEN: Yes.

22 JUDGE GOLDMAN: We will stand in recess for a few minutes,

23 give counsel a chance to review. We will stand in recess until

24 he or she has had a chance to review the affidavit, so we will

25 go off the record.
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1 (Recess taken.)

2 JUDGE GOLDMAN: Back on the record. Ms. Betts?

3 CROSS EXAMINATION

4 BY MS. BETTS:

5 Q. Hi, Mr. Hayes. My name is Jen Betts, I'm an attorney for

6 the respondents, Murray Energy. I have some questions for you

7 based on your testimony. I first want to talk to you about the

8 incidents that you testified happened in December of 2016.

9 First, you talked a lot about Don Jones. Do you know

10 whether Don Jones is a current employee of Murray Energy?

11 A. He retired, I believe.

12 Q. Do you know when he retired?

13 A. No, I don't.

14 Q. Can you keep your voice up?

15 A. No, I don't know when he retired.

16 Q. I want to understand exactly what it is that you claim

17 Mr. Jones said in the safety meeting that you testified about.

18 Can you tell me what he said as best you can remember about

19 safety complaints?

20 A. He kept -- he started out that day, he kept -- one thing --

21 first thing he said is take a look around this room. Take a

22 look around the room. He said most of us, I am old enough to

23 retire, but most of you aren't. You keep notifying the

24 authorities, they are going to shut this place down. You keep

25 notifying the authorities, they will shut this place down, and
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1 he kept telling us -- started telling us about the violation,

2 the D order, and that it was brought to the inspector as a

3 complaint, and we don't need to do that, we need to bring it to

4 the company.

5 Q. Now, you said we don't need to do that. We need to bring it

6 to the company?

7 A. Yes.

8 Q. What is it?

9 A. The complaint.

10 Q. What?

11 A. That we don't need to go to an inspector, we need to go to

12 the company.

13 Q. Did he specifically say that you don't need to go to the

14 inspector?

15 A. We don't need to go to the authorities is the word he kept

16 using, the authorities, he never said inspector. He kept saying

17 the authorities.

18 Q. He said you don't need to go?

19 A. Yes.

20 Q. Did he tell employees that they couldn't go to inspectors?

21 A. No.

22 Q. Did he say that they were going to be disciplined for going

23 to inspectors?

24 A. No.

25 Q. Did he say that the company forbade employees from going to
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1 inspectors?

2 A. No.

3 Q. Now, you went to MSHA and made a complaint; correct?

4 A. Yeah.

5 Q. Did you get disciplined for making that complaint?

6 A. No.

7 Q. Okay. Now, you said that when Mr. Jones started commenting

8 on going to inspectors, that you stood up?

9 A. Yes.

10 Q. Do I have that right?

11 A. Yes.

12 Q. What did you say?

13 A. I gave him examples. He keeps saying that we need to come

14 to the company, we need to come to the company, notify the

15 company. We did that. I did it. I gave him the examples of,

16 as I said, those problems that are still to this day as of the

17 day of this meeting that still are not fixed, and some of these

18 were two, three months old and they still weren't fixed.

19 Q. You say you have previously brought safety issues to the

20 company?

21 A. Yes.

22 Q. Why did you bring safety issues to the company?

23 A. There is things that need fixed.

24 Q. So the company can fix them?

25 A. Yes.
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1 Q. Would you agree with me it's important the company knows

2 about safety issues so they can fix them?

3 A. Yes.

4 Q. And you think it's important to notify the company of safety

5 issues?

6 A. Yes.

7 Q. Do you understand under the contract there is specific

8 language for the company and employees to work together to

9 address safety issues?

10 A. Yes.

11 Q. So you stood up, you raised some safety issues that you had

12 brought to the company's attention that you thought the company

13 didn't respond to?

14 A. Yes.

15 Q. And I think you said you were loud?

16 A. Yes.

17 Q. Did you yell?

18 A. I was loud.

19 Q. Did you yell?

20 A. I wouldn't say yell, I was loud.

21 Q. Did you approach Mr. Jones?

22 A. No. I stood up from where I was sitting.

23 Q. Okay. So at no point did you approach Mr. Jones?

24 A. No.

25 Q. Would it surprise you if witnesses would say that you
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1 approached Mr. Jones?

2 A. Yes, it would.

3 Q. Were you angry?

4 A. I was angry the way that he was coming across like he was

5 blaming us for not coming to them, and like I said, we have. I

6 gave him the examples right there that I had, that I had, you

7 know.

8 Q. Isn't it true Dave Chapman had to intervene and tell you to

9 calm down?

10 A. He asked me to quiet down.

11 Q. And at some point you left the meeting?

12 A. Yes, I did.

13 Q. Why did you leave the meeting?

14 A. Kept repeating the same things. I am telling you, you

15 didn't need to notify the authorities.

16 Q. Isn't it true you stormed out of the meeting because you

17 were angry?

18 A. No, I went down to do my job is what I did.

19 Q. But the meeting wasn't over when you left; right?

20 A. It basically was.

21 Q. Do you know if the meeting continued after you left?

22 A. From what the guys said, it didn't. It was over.

23 Q. Would it surprise you to know that Pete Ward continued the

24 meeting after you left?

25 A. Pete Ward came to visit me down in the bunker.
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1 Q. Do you know if Pete Ward continued the meeting after you

2 left?

3 A. No.

4 Q. Do you know what day that happened, that meeting happened?

5 December 16th sound right, 2016?

6 A. Yes.

7 Q. Okay. So you say that the next day you were called into a

8 meeting with management?

9 A. Yes.

10 Q. Who called you into that meeting?

11 A. Dave Chapman told me I needed to go back to the meeting to

12 meet with Don Jones and Chris England.

13 Q. And who is Dave Chapman again?

14 A. Assistant -- our assistant -- our assistant shift foreman.

15 Q. Who was in the meeting?

16 A. Chris England and Don Jones.

17 Q. Was Chapman in the meeting?

18 A. No.

19 Q. Now, you say that you told Chapman that you wanted a mine

20 committeeman?

21 A. Yes, I did.

22 Q. And Chapman told you you didn't need one because there

23 wasn't going to be discipline?

24 A. Chapman told me I didn't need one. He didn't say nothing

25 about discipline. I asked him what they wanted, he said he
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1 didn't know.

2 Q. Did someone tell you about discipline?

3 A. Chris England.

4 Q. In the meeting?

5 A. Yes.

6 Q. Did you get disciplined in the meeting?

7 A. I feel I did. He said that if this happens again or I got

8 loud or anything, I would be disciplined and he would let the

9 arbitrator rule on it. To me, that means you'll be fired.

10 That's the only thing I know the arbitrator rules on.

11 Q. Did you receive any kind of written discipline during the

12 meeting?

13 A. No written discipline.

14 Q. Did you receive any written discipline after the meeting?

15 A. No.

16 Q. Did you receive any written discipline at all about your

17 behavior in the meeting the day beforehand?

18 A. No.

19 Q. Did you receive any discipline at all about anything that

20 happened in the meeting the day beforehand?

21 A. No.

22 Q. Okay. Now, in that meeting, I think you testified that

23 Jones repeated some of the same messages about coming to the

24 company and letting them know about safety issues; is that

25 right?
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1 A. Yes. You don't need to notify the authorities, I'm telling

2 you, you don't need to notify the authorities.

3 Q. And what specifically did Mr. Jones say?

4 A. What I just told you.

5 Q. Is that the same thing that he said the day before?

6 A. Yes.

7 Q. And he said you don't need to notify the authorities. Did

8 he say that you should bring safety issues to the company so

9 they can address them?

10 A. Not really. He just kept repeating the same thing, that you

11 don't need to notify the authorities, they will shut this place

12 down.

13 Q. He said you don't need to notify the authorities, they will

14 shut this place down?

15 A. He said it numerous times.

16 Q. Did he say this beforehand or at the meeting?

17 A. The day before at the meeting with everybody, and in my

18 meeting the next day, he kept telling me, I am telling you, you

19 don't need to notify the authorities.

20 Q. Did he ask you to bring safety complaints to management?

21 A. He asked me -- they asked me to bring them to, you know, to

22 management, told me that I need to contact Chris England, told

23 me I could contact him or Jack Richardson, which is the

24 superintendent. I told him that I am going to notify my

25 foreman, which I do on anything I need like rock dust safety
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1 hazard, whatever, and that my foreman can notify Don Jones if he

2 needs to.

3 If Don Jones can't take care of it, he can notify the

4 assistant superintendent or the superintendent, and then if the

5 superintendent can't take care of it, then he can notify the

6 vice president of the company or whoever he needs to.

7 Q. That's what you told them?

8 A. Yes.

9 Q. Did they tell you that you were going to be disciplined for

10 bringing complaints to authorities in that meeting?

11 A. No.

12 Q. Did they tell you that you could not bring complaints to

13 authorities in that meeting?

14 A. No, they just kept telling me I don't need to bring -- I

15 don't need to notify the authorities.

16 Q. Okay. I want to switch gears and talk to you about the

17 meeting that you had at the MSHA offices, which you also

18 testified to. Do you remember specifically when that meeting

19 was?

20 A. Early part of the year.

21 Q. Was it February?

22 A. Early part of the year. I don't recall exact date.

23 Q. That's okay. It was a while ago. I understand. So as far

24 as you know, you were appearing at MSHA to have a meeting with

25 an investigator about a 105(c) that you filed?
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1 A. Yes.

2 Q. Who did you appear with? Who were you with for that

3 meeting?

4 A. There was a couple inspectors, one was Jeff Maxwell, and I

5 don't really remember the other one's name right offhand.

6 Q. So you remember Jeff Maxwell?

7 A. Yes.

8 Q. Maybe one other MSHA employee?

9 A. Yes, and then there was like a secretary from MSHA in there.

10 Q. Who was there on behalf of the union?

11 A. Mike Payton and Rick Rinehart.

12 Q. Okay. Do you remember what time your meeting started?

13 A. In the morning.

14 Q. Now, to the best of your knowledge, did either Mr. Payton or

15 Mr. Rinehart or both have another meeting with MSHA that day?

16 A. I don't know. I think they were there before, I'm not sure.

17 Q. You think they had a meeting before your meeting with MSHA,

18 a different meeting?

19 A. I don't know. I don't recall. I think Rick pulled in when

20 I pulled in the parking lot. Actually, I think we got there at

21 the same time.

22 Q. So do you have any recollection of whether Mr. Payton or

23 Mr. Rinehart may have had a different meeting with MSHA that

24 day?

25 A. I don't know.
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1 Q. Do you remember giving an affidavit to the National Labor

2 Relations Board in May of last year?

3 A. I probably did. I don't know, I did several.

4 Q. Do you remember telling the National Labor Relations Board

5 that you knew that Payton and Rinehart had a meeting with MSHA

6 earlier that day, but you weren't involved in the meeting?

7 A. I don't know, it's been over a year.

8 Q. Does that refresh your memory at all about what may have

9 happened that day?

10 A. I don't know.

11 Q. You don't remember?

12 A. No.

13 Q. So you're there for a meeting about a 105(c) Mr. Payton,

14 Mr. Rinehart are with you?

15 A. Yes.

16 Q. Do you remember at any point Mr. Payton or Mr. Rinehart

17 leaving your meeting to go for a meeting with MSHA?

18 A. No.

19 Q. So did you see Jeremy Devine that day?

20 A. No.

21 Q. Did you learn at some point that Jeremy Devine was there

22 that day?

23 A. Yes.

24 Q. How did you learn that?

25 A. The inspector got up, went I believe to an intercom on the
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1 wall, and I assume that he was talking to the front desk. There

2 is a guy sitting there at the front desk to let you in and out

3 of the building, and hollered on the intercom, asked whoever he

4 was talking to, if Jeremy Devine was finished with his business

5 in the building, that he could leave immediately.

6 Q. When you say an intercom, do you mean there is like a button

7 on the wall that you can push to talk to somebody in a different

8 room?

9 A. That's what I thought. That's what I thought was intercom.

10 Q. So you saw him go up to a wall and push a button and talk to

11 somebody?

12 A. He got up and walked towards the door. That's what I

13 thought, he was talking on the intercom.

14 Q. And you say hollered?

15 A. Talked, you know, talking into what I assume was an intercom

16 system.

17 Q. When I hear the word hollered, I think yelled. Was he

18 yelling or was he talking?

19 A. Talking loud, yeah.

20 Q. Okay. What did he say?

21 A. If Jeremy Devine is finished with his business, that he

22 could leave the building immediately.

23 Q. What did the person he was speaking with say?

24 A. I don't even remember if I could hear them.

25 Q. Okay. Is that the first you heard that Jeremy Devine was in
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1 the building?

2 A. Yes.

3 Q. Did you hear anybody before Mr. Maxwell got up say hey,

4 there is Jeremy Devine?

5 A. I don't remember if he did or not before he got up.

6 Q. Did Mr. Maxwell leave the room or did you?

7 A. I don't remember if he did.

8 Q. And you say that you didn't see Mr. Devine?

9 A. No, I didn't.

10 Q. Was your back to the window?

11 A. If the door was right there, I was facing this way, I was

12 facing this way away, yeah, looking this way. The door was that

13 way.

14 Q. She can't take down your hand gestures. Can you describe

15 that in words?

16 A. My right shoulder was facing the door.

17 Q. So your back/shoulder was towards the door; do I have that

18 correct? You were sitting at an angle with your back towards

19 the door?

20 A. My right shoulder was towards the door.

21 Q. So you couldn't see out the window?

22 A. No, not from where I was sitting.

23 Q. All right. So Mr. Maxwell gets up, talks on the intercom,

24 what happened next with respect to Mr. Devine, if anything?

25 A. I think that he had left.
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1 Q. Okay. Did you ever talk to Mr. Devine about what happened

2 that day?

3 A. No.

4 Q. Did Mr. Devine ever say anything to you about, hey, what

5 were you doing at MSHA in February?

6 A. No, I don't see him really. He worked at Metz and I worked

7 at Miracle Run.

8 Q. Do you have any idea what Mr. Devine was doing in the MSHA

9 offices that day?

10 A. No.

11 Q. Did you ever receive any discipline about going to the MSHA

12 offices that day?

13 A. No.

14 MS. BETTS: I don't have any further questions.

15 JUDGE GOLDMAN: Okay.

16 MR. SPUNGEN: I have no redirect.

17 JUDGE GOLDMAN: You're excused. We are operating under a

18 sequestration order. All that means, you shouldn't talk about

19 your testimony given here today with anyone who has been or

20 could be a witness, and don't talk to them about their

21 testimony.

22 MS. BETTS: I am going to hand back the jencks materials to

23 the General Counsel.

24 MR. SPUNGEN: Can we go off the record?

25 (Discussion off the record.)
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1 MR. HEBERT: The General Counsel will call Joshua Preston.

2 JOSHUA PRESTON

3 called as a witness by the General Counsel, having been first

4 duly sworn, as hereinafter certified, was examined and said as

5 follows:

6 DIRECT EXAMINATION

7 BY MR. HEBERT:

8 Q. Good morning, Josh.

9 A. Good morning.

10 Q. Can you spell your name for the record?

11 A. You said spell my name?

12 Q. Yes, sir.

13 A. Joshua, J-o-s-h-u-a, P-r-e-s-t-o-n.

14 Q. Thank you. And where do you work?

15 A. I work at Marshall County Coal Company.

16 Q. And what do you do there?

17 A. I am a roof bolter, outby roof bolter.

18 Q. What is a roof bolter?

19 A. A roof bolter is a person that installs roof bolts into the

20 top to support the top, the ceiling.

21 Q. How long have you held this title?

22 A. I have held this title since July of last year.

23 Q. And what was your experience before holding this title?

24 A. My experience before, I was on section, and I was also a

25 roof bolter off the miner.
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1 Q. Okay. And who is your immediate supervisor?

2 A. My immediate supervisor is Teddy Perkins.

3 Q. What is Teddy's title?

4 A. Teddy is a shift supervisor at Blakes Ridge portal.

5 Q. To your knowledge, who does Teddy report to?

6 A. Teddy reports to Ben Phillips.

7 Q. What is Ben's title?

8 A. Ben Phillips' title is assistant superintendent over -- I'm

9 sorry, superintendent over at Blakes Ridge.

10 Q. I would like to direct your attention to events that

11 occurred on September 13, 2016. Did you work that day?

12 A. Yes, I did.

13 Q. And which shift did you work?

14 A. I was on day shift.

15 Q. What time does that shift start?

16 A. That shift starts at 8:00 in the morning.

17 Q. Who did you work with that day?

18 A. I was supposed to have a partner, but I didn't have a

19 partner for the first half of the shift.

20 Q. Who was supposed to be your partner?

21 A. Kool-Aid.

22 Q. Who is Kool-Aid?

23 A. I don't recall his first name. We call him Kool-Aid. I

24 apologize.

25 Q. Do you have any nick names?
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1 A. Yes, I do.

2 Q. What's your nickname?

3 A. I have some that I do not want to say. I have others

4 they -- my primary nickname is Skippy.

5 JUDGE GOLDMAN: Go with Skippy.

6 MR. HEBERT: That will work.

7 THE WITNESS: I have like 20, especially when I dispatch. I

8 get called all of them.

9 Q. Must be confusing. Who did you work with that day instead

10 of Kool-Aid?

11 A. I was working with John Kirk.

12 Q. Who is John Kirk?

13 A. John Kirk is the assistant shift foreman at Blakes Ridge.

14 Q. And so how did your shift begin that day?

15 A. My shift began, we were outside and we received our safety

16 report in the morning like we always do, and the roof control

17 plan, and then we seen our assignment sheet.

18 Q. Okay. And what was your assignment that day?

19 A. My assignment was to take the track bolter up to 1531, it's

20 a cross cut on a track, and to bolt the track.

21 Q. So what exactly is 1531?

22 A. 1531 is how we label our entries in the mine, and they get

23 separated by cross cuts. And it's like -- it's hard to explain,

24 but it's like buildings, and you got a space in between, like

25 intersections in the road.
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1 Q. So they are coordinates?

2 A. Yes, specific place inside the main.

3 Q. Okay. How did you begin your assignment that day?

4 A. I received my work assignment sheet and we rode the cage to

5 the bottom. And we get on bottom, and I was looking for a bus

6 or a motor, and find out that we had no buses or motors on

7 bottom.

8 Q. So when you say to bottom, what does that mean?

9 A. The -- when the cage comes down and you get the elevator and

10 then you go out, it's the primary bottom where all the vehicles

11 park.

12 Q. So that's within the mine?

13 A. That's within the mine.

14 Q. And what did you need a motor for that day?

15 A. Motor -- our track bolter does not operate on its own, and

16 you have to either use a diesel motor or a battery motor to push

17 it back and forth.

18 Q. Okay. What exactly is a track bolter, just for the record?

19 A. A track bolter is a machine, and it actually it has a

20 bolting unit on it, and you can actually install your bolts from

21 the front and the boom will swing and --

22 Q. Okay. So what type of motor do you normally use to operate

23 the track bolter?

24 A. We normally use a diesel motor.

25 Q. Okay. Do you use other kinds of motors in the past?
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1 A. We have used battery motors, also.

2 Q. What's a battery motor?

3 A. A battery motor is something that explains itself, pretty

4 much, you plug it in and it runs off the battery.

5 Q. What's the main difference between a battery motor and a

6 diesel motor?

7 A. Diesel motor is pretty much run by fuel, and then the

8 battery motor is run by battery. But the difference is with the

9 track bolter, is there is a battery car and then you can use the

10 battery motor to also power the track bolter. With the diesel

11 motor, you cannot do that.

12 Q. So this battery motor can be used for both a car and a track

13 bolter?

14 A. That's correct.

15 Q. Okay. So you get down there, you realize there are no

16 motors or buses down there, so what do you do?

17 A. I immediately when I seen there was no buses or motors down

18 there, I proceeded to go over to John Kirk and told him that we

19 had no rides on bottom.

20 Q. Where were you when you spoke with Kirk?

21 A. I was on bottom.

22 Q. Okay. Where about with regards to the buses and the motors?

23 A. A little bit inby, a little bit to the right of the doors

24 coming out of the elevator.

25 Q. Okay. All right. So then what if anything did John do when
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1 you told him there were no motors for you to use?

2 A. John asked another foreman if there was a motor, and that

3 foreman's name is Snowball, and Snowball proceeded to say no,

4 that there was no motors, and then he went and called Teddy

5 Perkins.

6 Q. Do you happen to know what Snowball's name, by any chance?

7 A. I'm sorry, no, I don't.

8 JUDGE GOLDMAN: Who called Teddy Perkins?

9 THE WITNESS: John Kirk did.

10 Q. What happens after John called Teddy?

11 A. John called Teddy, and then he came back over to me, and he

12 said that we were supposed to ride 18 Jeep in with a bunker

13 personnel to relieve our guys from midnight up at 5 south.

14 Q. What is the 18 Jeep?

15 A. 18 Jeep is a little battery bus that we use. It's designed

16 to go specific places and by select personnel.

17 Q. Who was a select personnel?

18 A. 18 is primarily for Ben Phillips and Jerod Rine.

19 Q. So that day, do you have any conversations with a supervisor

20 about your use of the battery ride here?

21 A. Yes.

22 Q. Who did you talk to?

23 A. Ben Phillips and John Kirk.

24 Q. Was that together or individually?

25 A. Individually.
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1 Q. So how did your conversation with Ben Phillips come about?

2 A. My conversation with Ben Phillips came about is when I got

3 to bottom, after the shift, we were putting the battery car on

4 charge and Teddy Perkins came over to me and said Ben Phillips

5 needed to see me outside, so I proceeded to go outside.

6 Q. Okay. So say at the end of your shift, about what time

7 would that be?

8 A. It was 4:00, roughly, maybe a little after.

9 Q. Okay. And so you said you proceeded to go up to Ben's

10 office?

11 A. Correct.

12 Q. Where is Ben's office located?

13 A. Ben's office is you come off the elevator and you proceed to

14 go back through the foreman's room, and it's the last door on

15 your right.

16 Q. Is that inside or outside of the mine?

17 A. It's outside the mine.

18 Q. Okay. So when you got to Ben's office, was the door open or

19 closed?

20 A. It was open.

21 Q. Was anyone in the office when you arrived?

22 A. Yes, there was.

23 Q. Who was that?

24 A. Ben Phillips was in the office, John Kirk was in there, John

25 Fonda, the compliance boss and Jerod Rine.
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1 Q. When did you do once you got to Ben's office?

2 A. I proceeded -- I knocked on the door.

3 Q. Okay. Then what?

4 A. Oh, okay. I knocked on the door, and I told Ben, I said

5 that I heard that he wanted to see me, and that then I told him

6 I didn't want to come in without union representation.

7 Q. Going back to the people you named there, who is John Fonda?

8 A. John Fonda is a compliance boss, and compliance is like

9 maintaining standards like on the belt lines.

10 Q. Okay. And you said Jerod Rine was there as well?

11 A. Jerod Rine.

12 Q. What is Jerod Rine's title?

13 A. He is the assistant superintendent at Blakes Ridge.

14 Q. When you asked for a union representative, what if anything

15 was the response?

16 A. Ben responded with that -- he responded to tell me that this

17 ain't a write up, and he just had a few questions.

18 Q. Did he say anything else to you?

19 A. Yes, he proceeded to say he told me that he can still ask me

20 questions without union representation, and we could talk.

21 Q. Okay. Did he say anything else to you?

22 A. Yes, he did.

23 Q. What was that?

24 A. After he said that, he proceeded to say I never intended to

25 write you up, but if you want wrote up, I can find something to
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1 write you up with, and you can come back tomorrow at 4:00 with

2 your union representation.

3 Q. Did you respond to this?

4 A. No.

5 Q. So what happens next?

6 A. I stood there, and then he proceeded to say -- and start

7 giving me direct orders. He gave me a first direct order to ask

8 why I did not take a diesel motor for that shift today, because

9 it was on my assignment sheet.

10 Q. This phrase direct order, were those Ben's words, are they

11 your words?

12 A. No, they were Ben's words.

13 Q. So he asked you that question. How, if at all, do you

14 answer?

15 A. I did not answer after the first direct order.

16 Q. Okay. What happens next?

17 A. He proceeded to ask me another direct order, and asked me

18 the same very question, why I did not proceed to take a diesel

19 motor.

20 Q. How did you answer this time?

21 A. I did not answer.

22 Q. And so what happens next?

23 A. He asked me a third direct order, and he was a little louder

24 at this time, and said right here, right now, I am giving you

25 another direct order to answer me, why you did not take a diesel
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1 motor.

2 Q. You said he got a little louder. On a scale of 1 to 10 and,

3 1 being a whisper and 10 being screaming and shouting angry,

4 what would you say he was?

5 A. On the third one, I would say a 7 or 8.

6 Q. What's a normal conversation to you?

7 A. 4.

8 Q. Did he stand up at all?

9 A. Yes, he was standing up when I walked in.

10 Q. What were his hands doing?

11 A. I don't recall.

12 Q. And so he gave you a third direct order. How did you

13 respond, if at all?

14 A. I felt intimidated by this time, since he gave me three

15 direct orders, to actually answer him.

16 Q. What did you say?

17 A. I told him that I got to bottom, there was no motors or

18 buses on bottom, and that I told John Kirk and he proceeded to

19 call Teddy Perkins, which Teddy Perkins told him to take 18 Jeep

20 into 5 south to relieve the bolters.

21 Q. Just for clarity, who typically drives 18 Jeep?

22 A. Ben Phillips or Jerod Rine.

23 Q. How did the meeting conclude?

24 A. The meeting concluded, he looked at John Kirk, asked if he

25 looked at my assignment sheet, and the bosses get the same
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1 assignment sheets as we do, and John Kirk told him no, that he

2 did not, and he looked at him and said it was your fault, and

3 looked at me and said okay. And I was allowed to go.

4 MR. HEBERT: No further questions.

5 MR. FASSIO: Jencks materials?

6 MR. HEBERT: We have got two documents here. One of them is

7 a typed statement, they are his notes, but there is his initials

8 on back.

9 JUDGE GOLDMAN: Okay. We will go off the record while

10 counsel reviews the statement.

11 (Recess taken.)

12 JUDGE GOLDMAN: Back on the record. Your witness.

13 CROSS EXAMINATION

14 BY MR. FASSIO:

15 Q. Mr. Preston, my name is Dan Fassio, attorney for the

16 respondents, and I have a couple questions about your testimony.

17 From what I understand your testimony, Mr. Preston, there was an

18 issue with being able to take a motor out to this track bolter

19 that you were supposed operate that day; is that correct?

20 A. That's correct.

21 Q. Sometimes I imagine there are issues with equipment is not

22 where you think it is or there is going to be some shift in what

23 you do on a shift?

24 A. That's correct.

25 Q. It's not uncommon for there to be issues that arise or
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1 change your work orders during the day?

2 A. Sometimes.

3 Q. Sometimes. Okay. So it's not the first time this has

4 happened?

5 A. As far as -- can you elaborate on that?

6 Q. Sure. I am not saying this specific instance, but it's not

7 the first time your work orders have been changed?

8 A. No.

9 Q. Sometimes there has got to be communication between parties

10 to find out what was changed or why it happened; is that

11 correct?

12 A. Yes.

13 Q. Sometimes supervisors might want to know, hey, you were

14 supposed to do this but you didn't do it, why; is that correct?

15 A. Sometimes.

16 Q. You said that -- let's start with that conversation you had

17 with Mr. Phillips. When you went into his office, he told you

18 specifically that he wasn't going to issue you discipline i's

19 that correct?

20 A. At first, yes.

21 Q. And you understand that if someone is not going to issue

22 discipline, there is not really need for union representation;

23 is there?

24 A. That is incorrect.

25 Q. Why would you need a representative if there was not
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1 discipline going to be issued?

2 A. Union representation is to cover myself and to cover anybody

3 else that comes in that room. There has been multiple times

4 where you go back and the first thing you think is you're going

5 to get wrote up.

6 Q. Did Mr. Phillips say at any point that you couldn't have a

7 representative?

8 A. No.

9 Q. Did he say that he wouldn't allow you to have one, if you

10 wanted to come back and meet with him later?

11 A. He said if I come back later after 4:00, yes, I would have a

12 representative.

13 Q. Did he tell you that he just wanted to ask you a couple

14 questions when you walked in there?

15 A. At first, yes.

16 Q. Did he just ask you a couple of questions about what

17 happened?

18 A. He wanted to ask me questions, then he proceeded to ask me.

19 Q. But he did ask you the questions?

20 A. Not until later.

21 Q. What intervened then, just the comment you just discussed

22 about him saying if you wanted to come back that he would allow

23 you to do that?

24 A. No, that if I want representation, I could come back at

25 4:00. When I didn't say anything, that's when he started
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1 issuing me direct orders to answer him.

2 Q. What was his tone when he said that he would allow you to

3 come back with a representative?

4 A. He was irritated.

5 Q. You think he was irritated?

6 A. Yes.

7 Q. And when you say that he said he wanted -- he issued you

8 direct orders, what exact words did he say to you?

9 A. For the direct orders?

10 Q. Yeah, you described that he issued you a direct order. I

11 took your testimony to mean that he said something about that.

12 What were the words that came out of his mouth?

13 A. I am giving you a direct order to answer me why you did not

14 take a diesel motor.

15 Q. You didn't answer any of those questions?

16 A. I answered on the third one.

17 Q. But that was it?

18 A. Yes.

19 Q. And at that point, you said Mr. Kirk spoke up afterwards?

20 A. After Ben looked at him and asked him.

21 Q. Okay. So your testimony is that he didn't speak up at any

22 point before that?

23 A. No.

24 Q. Would it surprise you if anybody testified differently about

25 that?
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1 A. Yes.

2 Q. Mr. Preston, you weren't actually issued any discipline as a

3 result of this conversation; were you?

4 A. No, I was not.

5 Q. You work in the same position as you did before, no change

6 in your status as an employee?

7 A. No.

8 Q. No change in your pay or your benefits anything of that

9 variety; correct?

10 A. No.

11 Q. Do you deny that Mr. Phillips said to you that he was trying

12 to figure out what happened so he could plan work on the next

13 shift?

14 A. Can you say that again?

15 Q. Do you deny that Mr. Phillips stated to he was just trying

16 to determine what occurred so he could plan the work for the

17 next shift?

18 A. No, I don't recall him saying that.

19 Q. Okay. Do you deny that Mr. Kirk spoke up in the meeting

20 before you had to answer any questions and that he basically

21 answered the question for you?

22 A. He did not speak up while I was in there until the very end.

23 Q. Okay. One second, Mr. Preston.

24 MR. FASSIO: That's all the questions I have.

25 MR. HEBERT: Just one.
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1 REDIRECT EXAMINATION

2 BY MR. HEBERT:

3 Q. So when Ben told you you could come back with a union

4 representative later, didn't you testify that there was a

5 condition attached to it?

6 A. Did I testify what?

7 Q. That there was a condition attached to that?

8 A. Yes, there was a condition attached to that if I did come

9 back with a union representation, he would have a write up for

10 me.

11 MR. HEBERT: No further questions.

12 JUDGE GOLDMAN: Anything? You're excused. We are operating

13 under sequestration order. Just don't talk to anyone about your

14 testimony here today, and you don't want to talk to anyone who

15 has been a witness or might be a witness, and don't talk to

16 anyone about what they have testified to.

17 THE WITNESS: Okay.

18 Thank you, Your Honor.

19 MR. FASSIO: Your Honor, let the record reflect I am

20 returning the jencks materials.

21 MR. SPUNGEN: I call Jeff Reel.

22 JEFF REEL

23 called as a witness by the General Counsel, having been first

24 duly sworn, as hereinafter certified, was examined and said as

25 follows:
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1 DIRECT EXAMINATION

2 BY MR. SPUNGEN:

3 Q. Thank you Jeff. By whom are you employed?

4 A. Murray Energy.

5 Q. And at which mine?

6 A. Monongalia County Coal Mine, formerly known as Blacksville.

7 Q. At which mine portal do you work at?

8 A. Kuhntown.

9 Q. Is there another portal there?

10 A. There is one.

11 Q. When did you start working at Monongalia County Mine?

12 A. 2007.

13 Q. What job do you hold?

14 A. I am a general inside laborer.

15 Q. And are you a member of a union?

16 A. Yes, sir.

17 Q. What union is that?

18 A. Local 1702 UMWA.

19 Q. Have you ever held any union office while working at the

20 mine?

21 A. I do currently.

22 Q. What office is that?

23 A. I am a safety committeeman.

24 Q. When did you become a safety committeeman?

25 A. Last summer.
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1 Q. Is summer of 2016?

2 A. 2016.

3 Q. Now, have you engaged in other activities on behalf of the

4 union?

5 A. Yes, sir.

6 Q. Such as?

7 A. Arbitrations, rallies, I've filed grievances.

8 Q. When you say arbitrations, have you provided testimony in

9 arbitration?

10 A. Yes, sir.

11 Q. Now, referring you to April 2016, do you recall testifying

12 in an arbitration hearing?

13 A. Yes, sir.

14 Q. Do you recall when that took place?

15 A. On a Friday.

16 Q. And where did the arbitration take place?

17 A. Fairmont, West Virginia.

18 Q. And what was the subject matter of that arbitration?

19 A. Accountability sheets.

20 Q. What are accountability sheets?

21 A. Accountability sheets is a document that you fill out of

22 your -- broke down in half hour increments of your daily work.

23 Q. When do you fill out those sheets?

24 A. Throughout the day.

25 Q. And do you sign the accountability sheet?
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1 A. Yes, sir.

2 Q. When do you sign the accountability sheet?

3 A. At the end of the day.

4 Q. And what do you do with that sheet once you filled it out?

5 A. You have a foreman countersign it, and then you take it and

6 put it in the box there for the --

7 Q. How do you have the foreman countersign?

8 A. Before you turn it in, you --

9 Q. You give it to him to look at it?

10 A. He looks at them, and he signs it, then you go turn it in.

11 Q. Where do you turn it in?

12 A. There is a box right beside payroll's office.

13 Q. Now, getting back to that arbitration you mentioned, who

14 called you to testify?

15 A. The union.

16 Q. And about what did the union ask you -- about what did they

17 question you about?

18 A. I don't recall them all, but you know, do you fill these

19 out, have you ever been disciplined.

20 Q. For filling them out?

21 A. For filling them out.

22 Q. Did they ask you anything about your training?

23 A. Was you ever trained.

24 Q. What did you say to that?

25 A. No, I was never trained on filling out an accountability
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1 sheet.

2 Q. Did they ask you about how you sign your accountability

3 sheet?

4 A. Yes.

5 Q. What did you say?

6 A. That I signed mine Reel, Jeff.

7 Q. And why did you say why you signed it that way?

8 A. Well, I sign it that way because everybody at the coal mine

9 knows me as Reel, even foremen, and the union knows me as Reel.

10 Q. Were you cross examined by anyone?

11 A. Yes, sir.

12 Q. Who cross examined you?

13 A. Ken Eller.

14 Q. Who was he?

15 A. He is the company's -- guy that arbitrates for them.

16 Q. Okay. And he is not the arbitrator?

17 A. No, he is not the arbitrator, but he is the guy that goes to

18 arbitration for them.

19 Q. For the company?

20 A. Yes, sir.

21 Q. Do you recall what he asked you?

22 A. Ken made mention, you filled out a hundred or so of those,

23 you have never been disciplined, so obviously you know how to do

24 it; right?

25 Q. Did he show you anything?
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1 A. He handed me a template of an accountability sheet.

2 Q. What did he --

3 A. I told him that is not how I filled mine out.

4 Q. Now, to that point, had you ever been disciplined for the

5 way you signed your accountability sheets?

6 A. No.

7 Q. Had you ever been warned that you were filling them out

8 incorrectly?

9 A. No.

10 Q. Had you ever been told by anyone from management that you

11 were doing anything wrong with your accountability sheets?

12 A. No, sir.

13 Q. When was your next day of work?

14 A. It would have been that Monday.

15 Q. Monday. Okay. Did you sign an accountability sheet that

16 day?

17 A. Yes, sir.

18 Q. I am showing you what's been marked as General Counsel's

19 Exhibit 18, it has already been received into evidence. Can you

20 tell us what that is?

21 A. That is my accountability sheet for April the 11th of 2016.

22 Q. And at the top, we see your name?

23 A. Yes, sir.

24 Q. Did you circle that?

25 A. No, sir.
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1 Q. All right. And at the bottom, I see two signatures. Is

2 your signature there?

3 A. Yes, sir.

4 Q. Which one is it, the one on the left or on the right?

5 A. On the left.

6 Q. On the right, who signed it?

7 A. That would be Tony Dominico.

8 Q. And who is he?

9 A. He is a boss.

10 Q. You can put that down for a minute. So did you come to work

11 the next day?

12 A. Yes, sir.

13 Q. That would have been April 12th?

14 A. Yes, sir.

15 Q. And did anything unusual happen when you came to work that

16 day?

17 A. Yes, sir.

18 Q. First, what time was it when you came in?

19 A. I arrive at work usually between 20 after 7:00 and 7:30.

20 Q. What happened when you arrived at work?

21 A. When I arrived at work, Mike Layman, which is the shift

22 boss, approached me and said that I was to have a meeting with

23 Mike Nelson, which is the superintendent of the coal mine, at

24 8:00, and I needed union rep. He didn't know what it was about.

25 Q. Did he tell you whether you would be working that day?
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1 A. He didn't know if I was working that day or not.

2 Q. Is that what he said to you?

3 A. Yes, sir.

4 Q. What did you do?

5 A. I got with my union rep, which is Doug Williams. I

6 explained to him what was going on, went ahead and changed my

7 clothes and at 8:00 we proceeded to the meeting.

8 Q. And where is -- where was that meeting again?

9 A. It was in the offices of the Kuhntown portal.

10 Q. You were told to go the Nelson's office?

11 A. Yes, sir.

12 Q. And did you do that?

13 A. Yes, sir.

14 Q. What happened when you arrived at Nelson's office?

15 A. When we arrived at Nelson's office, we was referred to the

16 HR office.

17 Q. Okay. And did you go over to the HR office?

18 A. Yes, sir, we went to the HR office.

19 Q. Who was there?

20 A. Mike Nelson, Karen Mohan Reno, Reno Mohan, she is the HR

21 lady, either Tom Hutchison, Dave Wilkinson, I get them two

22 confused myself, and Doug Williams.

23 Q. Is the person that you get confused over, is he in this

24 room?

25 A. Yes.
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1 Q. Who is that?

2 A. Mr. Wilkinson.

3 Q. Do you now recall that it was Wilkinson who is there?

4 A. Yes, sir.

5 JUDGE GOLDMAN: Hutchison was not there?

6 THE WITNESS: Hutchison was not there at that time. I was

7 not sure, they are the head of HR.

8 JUDGE GOLDMAN: Okay. Thank you.

9 Q. What happened when you all came into the office?

10 A. Nelson started the meeting by saying the reason for the

11 meeting was from what I testified on Friday at arbitration.

12 Q. Okay. And how was he speaking to you?

13 A. Loud, aggressive tone. He said you said you was never

14 trained on these. Well, this is your official training. You

15 said you write your name backwards, this is bullshit. Why do

16 you do that. You shouldn't do that.

17 Q. Okay. Did he tell you how he wanted you to sign the form?

18 A. He want me to sign my official name.

19 Q. What did he say?

20 A. You sign your official name. I said do I sign Jeffrey Alan

21 Reel? No, you sign Jeff Reel.

22 Q. Okay.

23 A. I said, can I use my five digit?

24 Q. What's your five digit?

25 A. That is a number given to you by the company that MSHA and
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1 the company recognizes you by.

2 Q. Okay. And what did they respond to that?

3 A. No, you're not allowed to use your five digit. You're to

4 sign your name.

5 Q. Then what happened?

6 A. Your penmanship has got to get better. You got to fill

7 these out the way I tell you to fill these out. This is your

8 official verbal warning.

9 Q. Okay. Did the meeting end shortly after that?

10 A. Yes, sir.

11 Q. Were you sent back to work?

12 A. I was sent to work.

13 Q. Now, did you talk to anyone else in management about your

14 official verbal warning?

15 A. Yes, sir.

16 Q. When was that?

17 A. The following day.

18 Q. And about what time?

19 A. I arrive at work at 7:20 to 7:30, it was before 8:00.

20 Q. Where did you go?

21 A. I went to the HR office, Ms. Karen was in there.

22 Q. Okay. Did you speak with her?

23 A. Yes, sir.

24 Q. Was anyone else there with her?

25 A. No.

APP0349

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 198 of 395



Page 233

1 Q. Was anyone else there with you?

2 A. No.

3 Q. And what did you ask her?

4 A. I wanted a copy of my discipline.

5 Q. Okay. What did she say?

6 A. She said she had to talk to Mike Nelson to see what was

7 going to be put into my file.

8 Q. Okay.

9 A. I referred that he said this was my official verbal warning.

10 Q. What did she say to that?

11 A. "I know, I could have just choked him when he said that".

12 Q. Is that what she said?

13 A. Yes, sir.

14 Q. Did you speak with Mohan again about your discipline?

15 A. The very next day.

16 Q. How did you come to speak with her the next day?

17 A. Before the start of my shift, I went back, I asked her for a

18 copy of my disciplinary action.

19 Q. What did she do?

20 A. At that point in time, she handed me a copy of this.

21 Q. You're referring to General Counsel Exhibit 18?

22 A. My accountability sheet, and said at this point in time,

23 that is all that was going to be put in my file.

24 Q. Did you ask her again about your official verbal warning?

25 A. Yes, sir.
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1 Q. What did she say?

2 A. At this point in time, this is all that will be put in my

3 file.

4 Q. Thank you.

5 MR. SPUNGEN: That's all I have, Your Honor.

6 JUDGE GOLDMAN: Your witness.

7 MS. BETTS: Can I have the jencks materials, please?

8 JUDGE GOLDMAN: We will go off the record for a few minutes.

9 (Recess taken.)

10 JUDGE GOLDMAN: Back on the record. Your witness.

11 CROSS EXAMINATION

12 BY MS. BETTS:

13 Q. Hi, Mr. Reel. My name is Jen Betts, I'm an attorney for the

14 respondents. I have some questions for you based on your

15 testimony today. I think you testified you're currently an

16 employee of the same mine?

17 A. Yes.

18 Q. Monongalia Mine?

19 A. Yes, formerly known as Blacksville.

20 Q. Now, you testified that you gave testimony at an arbitration

21 hearing and that's what led to your conversation with

22 Mr. Nelson; is that right?

23 A. Yes, ma'am.

24 Q. What do you understand to be the purpose of the

25 accountability sheets?
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1 A. So they can track what you do through the day.

2 Q. Tracking efficiency and what employees' work looks like in a

3 day?

4 A. They never explained why we do it, we just do it.

5 Q. Okay. Do you still do it?

6 A. Yes.

7 Q. So you say that the day after your testimony at the

8 arbitration, your shift boss told you that you should come to a

9 meeting?

10 A. No, ma'am.

11 Q. Okay. Who told you?

12 A. Not the day after, ma'am. I testified on Friday. On Monday

13 I worked. On Tuesday is when I was approached by the shift boss

14 that I was having a meeting.

15 Q. Tell me his name again?

16 A. Mike Layman.

17 Q. Layman. And you say that he advised you that you needed

18 union representation?

19 A. Yes, ma'am.

20 Q. He told you to get a union rep?

21 A. Yes, ma'am.

22 Q. You got a union rep?

23 A. Yes, ma'am.

24 Q. That's Doug Williams?

25 A. Yes, ma'am.
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1 Q. Did Mr. Layman tell you what your meeting with Mr. Nelson

2 was going to be about?

3 A. No, ma'am.

4 Q. Just told you you were going to have a meeting and that you

5 should have a union rep?

6 A. Yes, ma'am.

7 Q. About how long did it take you to get a union rep?

8 A. We was in the bath house together.

9 Q. So it didn't take much time at all?

10 A. No, ma'am.

11 Q. I think you also testified Mr. Layman said he wasn't sure if

12 you were going to report to your shift after the meeting?

13 A. Yes, ma'am.

14 Q. Did you in fact report to your shift after the meeting?

15 A. Yes, ma'am.

16 Q. You go to Nelson's office for the meeting with Mr. Williams,

17 and you say that you were redirected to the HR offices?

18 A. Yes, ma'am.

19 Q. Who talked in the meeting with Mr. Nelson?

20 A. With Mr. Nelson?

21 Q. Who all spoke in that meeting?

22 A. Mr. Dave and myself.

23 Q. Anybody else speak in that meeting?

24 A. Not that I recall, ma'am.

25 JUDGE GOLDMAN: Who is Mr. Dave?
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1 JUDGE GOLDMAN: Mr. Wilkinson.

2 Q. Mr. Nelson spoke, too; right?

3 A. He was the primary speaker of the meeting.

4 Q. So the people that spoke were Mr. Wilkinson, Mr. Nelson and

5 you?

6 A. Yes, ma'am.

7 Q. And did Mr. Nelson start the meeting by telling you that he

8 was trying to train you about how to fill out accountability

9 sheets?

10 A. No, ma'am.

11 Q. How did he start the meeting?

12 A. The reason for the meeting is for what I testified on Friday

13 in arbitration, ma'am.

14 Q. Okay. And did Mr. Nelson tell you he wanted to train you on

15 how to fill out accountability sheets?

16 A. Yes.

17 Q. Did he go over an accountability sheet?

18 A. We went over, again, the accountability sheet that I had

19 filled out the day before, ma'am.

20 Q. That's the one you had in front of you?

21 A. This is the one I have in front of me.

22 Q. What's it marked as?

23 JUDGE GOLDMAN: General Counsel 18.

24 A. Yes.

25 Q. So this was present in the meeting?
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1 A. Yes.

2 Q. And they walked you through it? By they, I mean Mr. Nelson

3 and/or Mr. Wilkinson?

4 A. Yes.

5 Q. Did they explain to you how they wanted the see you fill

6 this out in the future?

7 A. Yes.

8 Q. Now, at some point you say that Mr. Nelson said -- and I

9 think you said this is your official verbal warning?

10 A. Yes, ma'am.

11 Q. Isn't it true that Mr. Nelson told you in that meeting that

12 you weren't going to be disciplined?

13 A. But he gave me an official verbal warning, ma'am.

14 Q. Isn't it true that he said you were not going to be

15 disciplined?

16 A. Ma'am, I don't recall him telling me I was not going to be

17 disciplined. I recall him giving me an official verbal warning,

18 ma'am.

19 Q. You don't remember him saying you were not going to be

20 disciplined?

21 A. To the best of my knowledge, he didn't tell me that I wasn't

22 going to be disciplined. He did tell me that I was going to

23 have an official verbal warning.

24 Q. Did anyone else speak up at that point?

25 A. No, ma'am, I was sent to work.
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1 Q. What did Mr. Wilkinson say in that meeting?

2 A. That I was not allowed to use my five digit, I was to sign

3 my name Jeff Reel, and my penmanship needed to be better.

4 Q. I am going to show you a document that's been marked as

5 Respondent's Exhibit 113. Take a second to review this.

6 Tell me when you're ready. Are you ready, sir?

7 (Respondent's Exhibit 113 marked for identification.)

8 A. Yes, whenever you are.

9 Q. Do you recognize this document?

10 A. Yes, ma'am.

11 Q. What is this document?

12 A. This is a verbal warning.

13 Q. Given to you, sir?

14 A. Given to me.

15 Q. Do you remember receiving this?

16 A. Yes, ma'am.

17 Q. And this is a documented verbal warning that you received,

18 that's the disciplinary notice; correct?

19 A. Yes, ma'am.

20 Q. Did you ever receive a document like this with respect to

21 the accountability meeting that you had with Mr. Nelson,

22 Mr. Wilkinson and Ms. Mohan?

23 A. No, ma'am.

24 Q. Now, you say that, and correct me if I'm wrong, the next day

25 you stopped by Karen Mohan's office to get a copy of a
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1 discipline you thought you were receiving?

2 A. I wanted to receive whatever they were put nothing my file.

3 Q. What did Ms. Mohan say to you?

4 A. At this point in time, she didn't know. She had to talk to

5 Mike.

6 Q. You stopped by again?

7 A. Yes.

8 Q. What did Ms. Mohan say at that point?

9 A. At that point in time is when she handed my accountability

10 sheet from Monday, and said at this point in time, this is all

11 that is put in my file.

12 Q. Isn't it true that Ms. Mohan told you when you went to go

13 see her that there was, in fact, no discipline that was being

14 issued to you?

15 A. No, ma'am. At this point in time, this is all that was

16 being put in my file.

17 Q. Okay. Do you remember giving an affidavit to the National

18 Labor Relations Board on May 13 of 2016?

19 A. Yes, ma'am.

20 Q. Do you remember telling the National Labor Relations Board

21 that Ms. Mohan said there was no discipline?

22 A. Like I said, ma'am, it's been awhile. To the best of my

23 knowledge, that's what Ms. Mohan told me, was this was all that

24 was going to be put in my file. So obviously, there was no

25 discipline at that time in my file.
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1 Q. Do you remember Ms. Mohan telling you there was no

2 discipline?

3 MR. SPUNGEN: Asked and answered.

4 JUDGE GOLDMAN: Sustained.

5 Q. Okay. Moving on. Did you follow-up at any other point to

6 look at your personnel file to see if there was any verbal

7 warning?

8 A. No, ma'am.

9 Q. And you never received a verbal warning about that issue,

10 the conversation with Mr. Nelson?

11 A. No, ma'am, I never received anything after that.

12 Q. Did you ever follow-up with Mr. Nelson about it?

13 A. No, ma'am.

14 Q. Did you ever follow-up with Ms. Mohan again?

15 A. Not since she gave me the paper, ma'am.

16 Q. Did you ever follow-up with Mr. Wilkinson?

17 A. No, ma'am.

18 Q. Have you received any discipline that related to

19 accountability sheets?

20 A. Since that time, no, ma'am.

21 Q. Okay.

22 MS. BETTS: No further questions.

23 JUDGE GOLDMAN: Anything?

24 MR. SPUNGEN: One moment. I have nothing further.

25 JUDGE GOLDMAN: You're excused. Thank you. We are
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1 MS. BETTS: I am going to hand back the jencks materials.

2 MR. SPUNGEN: We have two more, Your Honor. I now call Doug

3 Williams.

4 JUDGE GOLDMAN: And in terms of planning, I am thinking if

5 these two go the same amount of time, we take lunch and get

6 started on your case.

7 MS. BETTS: I think that makes sense.

8 DOUG WILLIAMS

9 called as a witness by the General Counsel, having been first

10 duly sworn, as hereinafter certified, was examined and said as

11 follows:

12 DIRECT EXAMINATION

13 BY MR. SPUNGEN:

14 Q. Mr. Williams, may I call you Doug?

15 A. Yes.

16 Q. By whom are you employed?

17 A. Murray American Energy.

18 Q. At which mine?

19 A. Mon County Mine.

20 Q. Which mine portal do you work?

21 A. At the Kuhntown portal.

22 Q. And when did you start working at the Mon County Mine?

23 A. 2006.

24 Q. Are you a member of a union?

25 A. Yes, I am.
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1 Q. What union is that?

2 A. The UMWA.

3 Q. What local?

4 A. 1702.

5 Q. Have you ever held any union office while working at this

6 mine?

7 A. Yes, mine committee and safety committee.

8 Q. Do you currently hold either of these offices?

9 A. Yes, currently I am on the safety committee and chairman of

10 the mine committee.

11 Q. What job do you hold in the mine?

12 A. General inside laborer.

13 Q. Are you familiar with Jeff Reel?

14 A. Yes, I am.

15 Q. And where do you know him from?

16 A. I work with Jeff. I think he started approximately a year

17 after I did.

18 Q. And in your role as a union representative, have you ever

19 been asked to represent Jeff Reel in any meetings?

20 A. Yes.

21 Q. And referring you to April 2016, do you recall representing

22 Jeff Reel?

23 A. Yes.

24 Q. And how did you come to represent him?

25 A. Jeff came to me and told me human resources wanted to talk
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1 to him in the office, and told him he needed a union rep and

2 asked me if I would go with him.

3 Q. What time of day was this?

4 A. Early in the morning, shortly after 8:00 a.m.

5 Q. Where did you go?

6 A. I went to the human resources office.

7 Q. Who was there?

8 A. Dave Wilkinson, Karen Reno and Mike Nelson, myself and Jeff.

9 Q. So what happened when you got to the office?

10 A. Mike Nelson had commented that Jeff had testified at an

11 arbitration prior to this, the accountability arbitration, and

12 Jeff testified that he had been signing his first name last,

13 last name first, and nothing had been done about it up until

14 this point. And Mike said he was going to do something about it

15 now.

16 Q. What did Mike tell him?

17 A. Mike told him this was his official verbal warning.

18 Q. Do you recall if he also told -- if he told him how he

19 wanted the sheets to be filled?

20 A. Yes, he said you're going to sign your name right, first

21 name first, last name last.

22 Q. How did he speak, Nelson?

23 A. He was frustrated, loud and angry.

24 Q. Now, did you have any later conversations with management

25 about Reel's discipline?
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1 A. Yes. A few days later I stopped in the human resources

2 office.

3 Q. Who did you talk to?

4 A. Ms. Reno.

5 Q. Do you do that on a regular basis?

6 A. Yeah, every now and again, I do it.

7 Q. What happened on this occasion?

8 A. I mentioned the disciplinary action against Reel and she

9 said that they were planning on retracting it.

10 Q. Okay. Did she say why?

11 A. She just said that they didn't want to follow through with

12 it, that she could just strangle Mike for giving him that

13 warning.

14 Q. Okay.

15 MR. SPUNGEN: Thank you, very much.

16 THE WITNESS: Thank you.

17 JUDGE GOLDMAN: Your witness.

18 MS. BETTS: Do you have any jencks materials for this

19 witness?

20 JUDGE GOLDMAN: We will go off the record while counsel

21 reviews the materials.

22 (Recess taken.)

23 CROSS EXAMINATION

24 BY MS. BETTS:

25 Q. Hi, Mr. Williams. My name is Jen Betts. I am an attorney
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1 for the respondents Murray Energy. We haven't met. I have some

2 questions for you based on your testimony. Do you remember what

3 day the meeting with Mr. Reel, HR and Mr. Nelson occurred?

4 A. Not really.

5 Q. You first found out about it because Mr. Reel approached

6 you?

7 A. Now, what was that?

8 Q. You first found out there was going to be a meeting because

9 Mr. Reel approached you?

10 A. Yes.

11 Q. Do you remember what he told you?

12 A. He told me that human resources was going to have a meeting

13 with him and he wanted a union rep.

14 Q. He felt he needed a union rep?

15 A. Yes.

16 Q. Did he say that he was told he needed a union rep?

17 A. I don't recall that.

18 Q. After Mr. Reel approached you, where did you go?

19 A. We went to human resources office.

20 Q. Did you go directly to human resources?

21 A. Yes, I did.

22 Q. Did you stop by Mr. Nelson's office at all?

23 A. No.

24 Q. You get to the meeting, Mr. Wilkinson is there, Ms. Mohan is

25 there, Mr. Nelson is there, you're there and Mr. Reel is there;
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1 is that everybody?

2 A. Yes, I believe so.

3 Q. How long did the meeting last?

4 A. It wasn't very long.

5 Q. Ballpark?

6 A. Ten to 15 minutes, maybe.

7 Q. Did you speak at all during the meeting?

8 A. No.

9 Q. Who spoke during the meeting?

10 A. Mike Nelson and Jeff Reel.

11 Q. Did Mr. Wilkinson speak at all?

12 A. He may have. I am sure he did.

13 Q. Did Ms. Mohan speak during the meeting?

14 A. I don't think she did.

15 Q. What was the first thing that was said once the meeting

16 started?

17 A. Mike Nelson said that Jeff had testified in an arbitration

18 that he was signing his name Reel, Jeff, and that nothing had

19 been done up until this point, and today he was going to do

20 something about it, and that this was his official verbal

21 warning.

22 Q. And those were his words, this is your official verbal

23 warning?

24 A. Yes.

25 Q. Did he say that documentation was going to be issued, that
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1 discipline was going to be issued?

2 A. I don't recall him saying that.

3 Q. Have you seen verbal warnings before at that mine?

4 A. Written verbal warnings, yes.

5 Q. If a verbal warning is issued to an employee, is it

6 customarily documented in some way and given to the employee?

7 A. Yeah.

8 Q. Did you ever see documentation of Jeff Reel's verbal

9 warning?

10 A. No.

11 Q. It wasn't written up in that meeting?

12 A. Not yet, no.

13 Q. To your knowledge, was it ever written up?

14 A. Not to the best of my knowledge.

15 Q. Do you recall Mr. Nelson saying at that meeting there was no

16 discipline that was going to be issued to Mr. Reel?

17 A. No, I don't recall that being said.

18 Q. Do you recall anybody saying that during that meeting?

19 A. No.

20 Q. Okay. So after Mr. Nelson said that, what else happened in

21 that ten to 15 minutes?

22 A. Jeff asked if he could sign his name J. Reel or his five

23 digit number.

24 Q. What was the response?

25 A. That's when Mike said no, you're going to sign your name
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1 right, first name first, last name last.

2 Q. Did management walk through an accountability sheet with

3 Mr. Reel?

4 A. They may have, I don't recall that.

5 Q. Okay. What happened in the rest of that ten to 15 minutes?

6 A. I don't know.

7 Q. Okay.

8 A. I can't recall anything else.

9 Q. You say a few days later you stopped by HR and spoke to

10 Karen Mohan?

11 A. Yes.

12 Q. Can you tell me exactly what she said in response?

13 A. I can't tell you exactly what she said, she just said that

14 she was going to retract. I asked -- I think if I remember

15 correctly, I asked for the written verbal warning.

16 Q. Why did you ask for that?

17 A. Because I hadn't received it yet, and that's when she said

18 they were going to retract it, and she could have strangled Mike

19 Nelson.

20 Q. Did she use that word, retract?

21 A. Yes.

22 Q. Did she literally say I could strangle Mike Nelson?

23 A. Yes. I think she even did the hand gestures, if I recall.

24 Q. Did she say no discipline was being issued to Mr. Reel?

25 A. Yes.
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1 Q. Why did you ask for the written verbal warning?

2 A. Because I hadn't received it yet.

3 Q. Would you typically receive it?

4 A. At some point, yes.

5 Q. Because the union gets copies of any discipline issued to

6 employees?

7 A. We should, yes.

8 Q. At no point have you received any discipline related to that

9 conversation?

10 A. No.

11 MS. BETTS: I don't have any further questions right now.

12 CROSS EXAMINATION

13 BY MS. ULBIG:

14 Q. In the cases that you have handled where you are aware that

15 a verbal warning was given, how often have you actually seen the

16 personnel file, whether there was something in it or not?

17 A. No, I don't get to see the personnel file, I have never

18 asked to.

19 MS. ULBIG: Thank you.

20 MS. BETTS: Just a point of clarification.

21 RECROSS EXAMINATION

22 BY MS. BETTS:

23 Q. You get a copy of the discipline, you don't get to see the

24 whole personnel file?

25 A. That's correct.
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1 JUDGE GOLDMAN: Thank you. We are operating under a

2 sequestration order today, so don't talk to anyone about your

3 testimony today, and don't talk to anyone who has been or will

4 be a witness about their testimony.

5 MS. BETTS: I am handing back the jencks materials.

6 JUDGE GOLDMAN: Let's go off the record.

7 (Discussion off the record.)

8 MR. SPUNGEN: I would call Joshua Peak.

9 JOSHUA PEAK

10 called as a witness by the General Counsel, having been first

11 duly sworn, as hereinafter certified, was examined and said as

12 follows:

13 DIRECT EXAMINATION

14 BY MR. SPUNGEN:

15 Q. Mr. Peak, may I call you Josh?

16 A. Yes.

17 Q. Now Josh, by whom are you employed?

18 A. Harrison County Coal Company.

19 Q. Is that owned by Murray Energy?

20 A. Yes.

21 Q. At which mine portal do you work?

22 A. Camp Run.

23 Q. When did you start working at the Harrison County Coal Mine?

24 A. May of 2010.

25 Q. What job do you hold?
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1 A. Shear operator, day shift.

2 Q. How long have you held that job?

3 A. Two years.

4 Q. What do you do as a shear operator?

5 A. Run a lot of coal.

6 Q. Are you a member of the union?

7 A. Yes.

8 Q. What union is that?

9 A. 1501.

10 Q. Have you ever held any -- is that the United Mine Workers?

11 A. Yes.

12 Q. Have you ever held any union office?

13 A. No.

14 Q. Have you ever served on a union committee?

15 A. No.

16 Q. Have you ever filed a grievance?

17 A. Yes.

18 Q. How many times have you filed a grievance?

19 A. Once.

20 Q. One time. Have you ever been involved in any other union

21 activities?

22 A. No.

23 Q. About when did you file that single grievance?

24 A. January of 2015, '16.

25 Q. 2016?
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1 A. '16.

2 Q. And referring back to January 2016, were there any employees

3 on layoff?

4 A. Yeah, about 200.

5 Q. About how many employees worked there before the layoff?

6 A. Roughly 500.

7 Q. With so many employees on layoff, did that effect your work?

8 A. Yes.

9 Q. How did that effect your work?

10 A. Short staffed, trying to get more stuff done with less

11 people.

12 Q. Please tell the Court how you came to file that grievance?

13 A. We went in one day and our kale piece was buried and we were

14 getting ready to go on the longwall, we had several call offs

15 that day, and they wouldn't give us no help, and our coordinator

16 Mr. McCauley, decided to do union work.

17 Q. Are you referring to George McCauley?

18 A. Yes.

19 Q. First, what was his job for the mine?

20 A. Longwall coordinator.

21 Q. And who does he oversee?

22 A. He sees our face foreman and us.

23 Q. So he is above the face foreman?

24 A. Yes.

25 Q. And when you say he was doing union work, what are you
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1 referring to?

2 A. He was doing union work that's more or less classified as a

3 general inside, anyone could do the job, any union person.

4 Q. Can you describe the type of work he was doing?

5 A. Shoveling, carrying wood, packing wood.

6 Q. Did you say anything to him about this?

7 A. Yes, I told him that he needed to get other individuals down

8 here, and he instructed me to get on the face.

9 Q. When you say you told him to get other individuals, what

10 were you referring to?

11 A. To get help, get outby guys, GIs down there, anyone down

12 there helping, not company guys.

13 Q. Did you say that to him?

14 A. Yes.

15 Q. And tell us again what did he say in response?

16 A. He said no, get on the face.

17 Q. And the face is what?

18 A. Where we run coal.

19 Q. So did Mr. McCauley continue to work doing union work?

20 A. Yes.

21 Q. And about how long did he continue to do that work?

22 A. About six hours.

23 Q. Is that the rest of the shift?

24 A. Yeah.

25 Q. When is the next time or did you speak with him again that
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1 day?

2 A. Yeah, whenever we got outside.

3 Q. And where did you speak with him?

4 A. In the longwall office.

5 Q. And what did you say to him?

6 A. I told him that I was going to step one him for working that

7 day.

8 Q. What does step one'ing him mean?

9 A. File a grievance against company officials working.

10 Q. When you told him that, what did he say?

11 A. He said you elaborate on yourself. I said I was step

12 one'ing him due to working all day and shoveling and packing

13 wood, and he told me he would deny it.

14 Q. Did you say anything about employees that were on layoff?

15 A. Yeah, I told him that we had over 200 people on layoff, we

16 need to get people back, and more or less with him working we

17 are not going to.

18 Q. Did anything happen the next day?

19 A. Yeah, Jason Tennant came up to me and told me that

20 Mr. McCauley told me denied, and Jason said he has 24 hours to

21 make his decision. I said he already did.

22 Q. Did you speak with anyone else in management?

23 A. Not that day.

24 Q. When did you speak with anyone?

25 A. That would be the following day.
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1 Q. And who did you speak with?

2 A. Scott Martin, our superintendent.

3 Q. Where were you?

4 A. Out in the lamp room.

5 Q. How did you come to speak with him?

6 A. We were he getting ready to get on the cage.

7 Q. The beginning of the day?

8 A. We were getting ready to get on the elevator, he said hey, I

9 need to speak with you.

10 Q. Who is Scott Martin?

11 A. Superintendent.

12 Q. Did he say what he wanted to speak to you about?

13 A. He said I wanted to ask you a question. He said I seen you

14 filed a grievance on Mr. McCauley, and I told him that I had.

15 Q. What did he say?

16 A. He said I am asking you to withdraw that grievance.

17 Q. Did he ask you why you filed the grievance?

18 A. Yes.

19 Q. Okay.

20 A. He asked me why I filed it, and I told him that he was

21 working, that we had so many people laid off we needed to get

22 people back.

23 Q. What did Martin say to that, anything?

24 A. He said he knows that, but on that certain day, we had

25 several call offs and he more or less said that he did not staff
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1 enough people to accommodate all the call offs and stuff that we

2 have.

3 Q. Did you say anything in response to that, to him saying he

4 didn't have enough people?

5 A. I said I know, that's beside the point. I am filing a

6 grievance to prove a point, we need to get people back.

7 Q. Is that when he asked you to withdraw the grievance?

8 A. Yes.

9 Q. Did he say anything else about your filing the grievance?

10 A. He told me that I was not one of those people to file

11 grievances.

12 Q. And what did you say that response to that?

13 A. I said I know, but it's just to prove a point, Scott.

14 Q. What did he say?

15 A. He said well, I have helped you out in the past, he said I

16 take into consideration when people file grievances when they

17 need help.

18 Q. I don't understand that. Go through that again.

19 A. Scott Martin before has helped me out in the past.

20 Q. How has he helped you out in the past?

21 A. Whenever I needed help, I went to him to get transferred to

22 day shift.

23 Q. Why did you need to be transferred to day shift?

24 A. Because my wife's grandfather got murdered, and he said

25 yeah, he will help me out, because I was on afternoon shift and
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1 my wife needed help, so he allowed me to go to day shift.

2 Q. Back to this conversation with Scott Martin. You testified

3 that he said that he has helped you out in the past?

4 A. Yes.

5 JUDGE GOLDMAN: Just tell us what he said.

6 Q. What did you say next?

7 A. That he has helped me out in the past.

8 Q. And after you told him that, go through, what did Martin say

9 to you?

10 A. I can't remember.

11 Q. Okay. Did Martin say anything about what -- about needing

12 help in the future?

13 A. Yeah, he told me if I needed help in the future, that he

14 would take into consideration whether or not I file grievances,

15 that he helps people -- more or less what he said, he helps

16 people who don't file grievances.

17 Q. Okay. And did anything happen after that?

18 A. He told me he would like for me to consider to withdraw my

19 grievance, and I told him okay. I will think about it. And I

20 paused and I said no, and he walked away.

21 Q. Did you report this conversation with Martin to the union?

22 A. No.

23 Q. Did you ask the union to file a charge over what Martin said

24 to you?

25 A. No.

APP0375

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 224 of 395



Page 260

1 Q. Why not?

2 A. Because I didn't. I wasn't going to do anything about it.

3 I just figured I will just let it go.

4 Q. Why did you cooperate in this case?

5 A. Because I was asked to, and I wasn't going to lie about it.

6 They asked me and I said okay.

7 Q. Thank you.

8 JUDGE GOLDMAN: Your witness.

9 MR. FASSIO: Do you have the jencks materials?

10 MR. SPUNGEN: Three and a half pages.

11 JUDGE GOLDMAN: We will go off the record for a few minutes.

12 (Recess taken.)

13 JUDGE GOLDMAN: Back on the record.

14 CROSS EXAMINATION

15 BY MR. FASSIO:

16 Q. Thank you, Mr. Peak, my name is Dan Fassio, I am an attorney

17 for the respondents. Just a couple questions, very brief.

18 I just want to clarify some things you said about your

19 conversation with Mr. Martin. You said he approached you during

20 that day and asked you then, hey, I heard you filed a grievance

21 against George McCauley; is that correct?

22 A. Yes.

23 Q. Did you say you hadn't filed a grievance?

24 A. I had.

25 Q. So you said that you had filed a grievance against
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1 Mr. McCauley, and the reason for that was that you saw

2 Mr. McCauley doing bargaining unit work; correct?

3 A. Yes.

4 Q. Can we clarify that you said he was doing some work with

5 wood?

6 A. He was packing wood, cribs, mud boards, posts.

7 Q. You said he was carrying it?

8 A. Yeah, he was carrying it over on the other side of the tail

9 piece.

10 Q. Is this just basically he is assisting with another job that

11 was happening?

12 JUDGE GOLDMAN: Make sure he finishes his question. I know

13 you know what he is saying, make sure he finishes his question

14 before you answer. Same advise to you, as well.

15 Q. So he wasn't assisting anybody, he was doing this work

16 independently then; is that what your testimony was?

17 A. Yes.

18 Q. Have you faced any adverse consequences as a result of your

19 conversation with Mr. Martin?

20 A. No.

21 Q. Everything has been normal between you two?

22 A. No.

23 Q. No adverse effects on you in any fashion?

24 A. No.

25 Q. Has Mr. McCauley been normal with you?
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1 A. Yes.

2 Q. Anything out of the ordinary with him?

3 A. No.

4 Q. Any adverse interactions with Mr. McCauley?

5 A. No.

6 Q. Had anything adversely impacted you as a result of this

7 conversation?

8 A. No.

9 Q. Have you been able to exercise every right you believe you

10 have since that point?

11 A. I don't know what you're talking about.

12 Q. Is there anything that prevented you from exercising any

13 right that you have under the collective bargaining agreement?

14 A. I don't reckon, no.

15 Q. Is there anything that effected your work at all in any

16 fashion because of this?

17 A. No.

18 MR. FASSIO: Thank you. That's all I have.

19 JUDGE GOLDMAN: Thank you. We are operating under a

20 sequestration order, so don't talk to anyone about your

21 testimony, and don't talk to any other witnesses about their

22 testimony.

23 Where does that put the General Counsel?

24 MR. SPUNGEN: We will rest at this time. We may have

25 rebuttal, we will see.
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1 JUDGE GOLDMAN: We will see how that goes. And do you have

2 anything additional?

3 MS. ULBIG: No, Your Honor. Thank you.

4 JUDGE GOLDMAN: So respondent is up. It's noon, take an

5 hour, come back at 1:00 and we can start your case. We will

6 stand in recess until 1:00.

7 (Luncheon recess taken from 11:58 a.m. to 12:00 p.m.)

8 JUDGE GOLDMAN: We will go on the record. We are going to

9 have respondent's case now.

10 MS. BETTS: Respondent calls Dave Wilkinson as our first

11 witness.

12 DAVID WILKINSON

13 called as a witness by the Respondent, having been first duly

14 sworn, as hereinafter certified, was examined and said as

15 follows:

16 DIRECT EXAMINATION

17 BY MS. BETTS:

18 Q. Mr. Wilkinson, can you please state your full name for the

19 record and spell your last name?

20 A. David A. Wilkinson, W-i-l-k-i-n-s-o-n.

21 Q. By whom are you employed, Mr. Wilkinson?

22 A. Murray American Energy, Incorporated.

23 Q. What's your position?

24 A. Manager, human resources and employee relations.

25 Q. In that role, what are your duties?
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1 A. The oversight of all of the HR functions at Murray American

2 Operations. Including the river operations in Monessen, PA and

3 the Ohio Valley Coal Company.

4 Q. What industry is Murray American Energy in?

5 A. The coal industry.

6 Q. Very briefly, what's the state of the coal industry?

7 A. The coal industry has been in demise for approximately ten

8 years, the last two being the most crucial, with over 50

9 companies going bankrupt, including four of the top five major

10 coal producers in America.

11 Q. How long have you been the manager of human resources and

12 employee relations?

13 A. Two years.

14 Q. Can you give the judge a broad overview of the management

15 structure of Murray American Energy from an HR perspective?

16 A. From an HR perspective, you start with the top you have a

17 vice president of human resources, Paul Piccolini, that's who I

18 report to, and each of the locations you typically have an HR

19 supervisor and an HR coordinator.

20 At the Marshall County Coal Company, you have Jason

21 Atkins is the HR supervisor, and you have Amy Bailey as the

22 coordinator. At the Marion County Coal Company, Pam Layton is

23 the supervisor and Eric Silvosky is the coordinator.

24 Monongalia County Coal Company, we only have one

25 individual in HR there, that's Karen Mohan. She is the HR
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1 supervisor. At Harrison County Coal Company, we have Chris

2 Fazio as the supervisor, and Patricia Shingleton as the HR

3 coordinator.

4 Q. Those four mines that you listed, Marshall, Marion,

5 Monongalia and Harrison, and how long has Murray Energy owned

6 those mines?

7 A. Since 12/5/13.

8 Q. The Monongalia Mine, is it often referred to as the Mon

9 Mine?

10 A. Mon County.

11 Q. Who was the prior owner?

12 A. Consol.

13 Q. Did the mines have different names under the prior owner?

14 A. Yes, they did.

15 Q. Can you just list for the record what the prior names were?

16 A. Mon County was Blacksville, Harrison County was Robinson

17 Run, Marion County was Loveridge, Marshall County was McElroy

18 and Ohio County was Shoemaker, but it's not here today.

19 Q. Are these mines separate legal entities?

20 A. Yes, they are.

21 Q. In your role as manager of employee relations and human

22 resources, do you have responsibility at each of these mines?

23 A. Yes.

24 Q. In what way?

25 A. Because they are individual companies, the HR department
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1 reports to the superintendent or general manager of the mine.

2 However, they also have a dotted line to me because I am from

3 the corporate headquarters.

4 Q. Each separate facility has human resources personnel, and

5 you're part of corporate human resources?

6 A. That's correct.

7 Q. Do you spend time at each mine?

8 A. Yes.

9 Q. For what purpose?

10 A. Could be various reasons, grievance meetings, implementation

11 of new policies and procedures, review of disability management

12 cases, anything related to human resources, I am considered the

13 corporate resource.

14 Q. How regularly do you go from one mine to another?

15 A. I have no set schedule.

16 Q. I think you said you report to Paul Piccolini?

17 A. Yes.

18 Q. Who reports directly to you?

19 A. I would say Tim Baum would be the closest thing to a direct

20 report. All locations, those people all report to me, but they

21 have dual responsibilities to the superintendent of the mine,

22 whereas Tim specifically works for me.

23 Q. Operationally, can you tell the judge how the mine is

24 organized, what's the hierarchy?

25 A. Basically, all five mines or the four we are talking about?
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1 Q. The four we are talking about.

2 A. The Monongalia County, you a general superintendent, Scott

3 Nissel, and a superintendent named Terry Ramsey, at the Marion

4 County Coal Company you have a superintendent named Scott Martin

5 and an assistant superintendent named Brad Hibbs, at the

6 Marshall County Coal Company, which is a much larger coal mine

7 with two long walls, you have a general manager named Eric

8 Grimm, you have a general superintendent Eric Koontz and a

9 superintendent named Jeff Crowe. So that's --

10 Q. Marion is left.

11 A. Marion County, we have a general manager named Pete Simpson,

12 and we have a superintendent named Mike Nelson.

13 Q. To your knowledge, has the same management team been in

14 place since December 2015?

15 A. I would say the one that has changed since that time would

16 be Marion County, with Pete and Mike now in charge.

17 Q. Where were they before that?

18 A. They were at Mon County prior to that.

19 Q. Do you know how many employees, how many hourly employees

20 work at each of those mines?

21 A. Yes.

22 Q. Can you run through those?

23 A. Mon County has approximately 230, Harrison County 275,

24 Marshall County 545, and Marion County, 356.

25 Q. At the time of Murray American Energy's acquisition of these
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1 mines, were there any grievances or arbitrations pending at the

2 mines?

3 A. Yes, there were well over 700 open grievances at the Murray

4 American Energy Coal Company Mines when we reviewed that issue

5 at the end of 2014.

6 Q. Okay. How many open grievances are there today?

7 A. Probably in the neighborhood of 200.

8 Q. I want to talk to you about some specific provisions of the

9 parties' collective bargaining agreement. Are you familiar with

10 the CBA?

11 A. Yes.

12 Q. Does your job involve administering and enforcing the CBA?

13 A. Yes.

14 Q. What's the CBA called?

15 A. National Bituminous Coal Wage Agreement.

16 Q. Is there an acronym that's used for that?

17 A. NBCWA.

18 Q. Are there any specific provisions in the CBA that relate to

19 the grievance procedure?

20 A. Yes, article 23.

21 Q. Did anything about article 23 change from the --

22 A. No.

23 Q. -- the prior version of the CBA to the current version?

24 A. No.

25 Q. Was the prior version in 20111?
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1 A. Yes.

2 Q. Current version 2016?

3 A. Yes.

4 Q. Can you walk the judge through how the grievance process

5 works, what the steps are?

6 A. Sure. An employee feels he has been grieved in step one

7 will take his grievance to his immediate foreman, immediate

8 supervisor, immediate foreman, and that supervisor has 24 hours

9 to get back to that employee to make a decision on his

10 complaint. If he denies his request, the employee then goes to

11 the mine committee. They reduce the grievance to writing and

12 submit it to mine management. At that time, a step two

13 grievance meeting is scheduled, and that meeting is between

14 local HR and mine management, and the local mine committee and

15 grievant.

16 If they do not resolve the issue at step two, it is

17 then referred to step three, where executive mine management and

18 most likely corporate HR will hear the grievance at step three.

19 In other words, it goes to another level at the -- on the

20 union's part, they now bring in a district representative.

21 Typically, the parties that hear the grievance at step one or

22 step two do not participate in step three. If a resolution is

23 not accomplished there, the grievance is then referred to

24 arbitration.

25 Q. Does the employee have a right to be present at each of
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1 these steps?

2 A. The employee has the right to be present.

3 Q. Is that contained in the collective bargaining agreement?

4 A. Yes.

5 Q. Do you know where?

6 A. It's also in article 23.

7 Q. Do grievants generally participate in each step of the

8 grievance process?

9 A. More so at step two than other steps.

10 Q. Why is that?

11 A. Because at step three, the grievance typically has been

12 looked at by the mine committee, it's been referred to the

13 district reps, and really, they are the ones that are going to

14 decide whether or not that grievance goes forward.

15 Q. I want to ask you about one of the specific allegations

16 that's at issue in this case relating to employee Jeff Reel.

17 Are you familiar with Mr. Reel?

18 A. Yes.

19 Q. Okay. And you were here today when Mr. Reel testified. Do

20 you recall a meeting with Mr. Reel in April of 2016?

21 A. Yes.

22 Q. Did you participate in that meeting?

23 A. Yes.

24 Q. How did you come to participate in that meeting?

25 A. I happened to be at Mon County that day.
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1 Q. And how did you learn that there was going to be a meeting

2 with Mr. Reel?

3 A. I was told by Mike Nelson or Karen Mohan that they were

4 going to be speaking to Mr. Reel that day.

5 Q. At that time, what was Mike Nelson's role?

6 A. At that time Mike Nelson was superintendent of the coal

7 mine.

8 Q. That was the Monongalia Mine?

9 A. Mon County.

10 Q. Karen Mohan, what was her title?

11 A. HR supervisor.

12 Q. You're present, they tell you they are going to have a

13 meeting with Mr. Reel, why did you participate in the meeting?

14 A. Because it was an HR related issue. They told me what they

15 were going to talk to him about and because I was there, I

16 participated.

17 Q. Do you often participate in meetings of that nature?

18 A. Yes.

19 Q. What did they tell you they wanted the talk to Mr. Reel

20 about?

21 A. They wanted to talk to him about some things that he

22 testified to in an arbitration hearing a few days earlier.

23 Q. Okay. Did they tell you that they were going to issue

24 Mr. Reel discipline?

25 A. No, to the contrary. They were not going to issue Mr. Reel
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1 discipline.

2 Q. Do you remember when in the day that meeting occurred?

3 A. First thing in the morning.

4 Q. Do you remember where?

5 A. HR office.

6 Q. Who all was present?

7 A. Karen Mohan, myself, Mike Nelson, Jeff Reel, Doug Williams.

8 Q. Why was Mr. Williams present?

9 A. I am not sure.

10 Q. Did you invite him to come?

11 A. I personally did not invite him.

12 Q. What was discussed in the meeting?

13 A. What Mr. Reel testified to in an arbitration case and what

14 Mr. Nelson wanted him to do.

15 Q. How long did the meeting last?

16 A. A good 15 minutes.

17 Q. Okay. When you say what Mr. Nelson wanted him to do, what

18 did Mr. Nelson tell him he wanted him to do?

19 A. He wanted him to complete his accountability forms

20 correctly.

21 Q. Did Mr. Nelson show Mr. Reel any accountability forms in the

22 meeting?

23 A. Eventually, yeah.

24 Q. I am going to show you a document that's marked as General

25 Counsel Exhibit 18. Do you recognize this?
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1 A. Yes.

2 Q. Do you recall is this the form that was shown to Mr. Reel in

3 that meeting?

4 A. Yes.

5 Q. Do you remember was there any reference to discipline in

6 that meeting?

7 A. Only that Mr. Nelson was adamant about the fact that he was

8 not officially, shall we say disciplining him. He kept speaking

9 to the fact that he just wanted to talk to him and explain to

10 him what he wanted him to do with regard to the completion of

11 these accountability studies based on what he testified to in

12 the arbitration case.

13 Q. Do you understand that Mr. Reel testified that Mr. Nelson

14 issued him a verbal warning during that meeting?

15 A. Yes.

16 Q. Did that happen?

17 A. Not to my knowledge.

18 Q. What was Mr. Nelson's demeanor in that meeting?

19 A. Passionate, loud.

20 Q. Is that consistent with Mr. Nelson's typical behavior?

21 A. That's very consistent with Mr. Nelson's demeanor.

22 Q. Did anyone after that meeting make reference to a verbal

23 warning issued to Mr. Reel?

24 A. No.

25 Q. Did anything else in that meeting happen to assuring
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1 Mr. Reel discipline?

2 A. Say that again?

3 Q. Was anything else said to Mr. Reel, did anything else happen

4 in that meeting relating to issuing discipline?

5 A. No.

6 Q. Have you ever seen a verbal warning for Mr. Reel relating to

7 that meeting?

8 A. No.

9 Q. To your knowledge, does one exist?

10 A. No. No, one does not exist.

11 Q. As you know, there is a number of allegations in the case

12 surrounding information requests. Are you familiar with that?

13 A. Yes.

14 Q. Okay. Is there a process at the mines for dealing with

15 information requests?

16 A. At the current time, based on the increase in the requests

17 for information, the company has decided to have a formal

18 process put in place.

19 Q. During the time period we are talking about here which is

20 roughly December 2015 through May 2016, was there a formal

21 process?

22 A. No.

23 Q. Were you involved at all in responding to some information

24 requests?

25 A. Yes.
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1 Q. How did you become involved?

2 A. Mines would call me if they got a request for an information

3 or e-mail me, show me what the request was, and we would

4 discuss, you know, if it could be done.

5 Q. Any mines in particular contact you more frequently?

6 A. Mon County.

7 Q. Why Mon County?

8 JUDGE GOLDMAN: You got to make sure she is finished. I

9 know you know where the question is going. If you don't wait

10 until she completes it, it won't come out right in the

11 transcript.

12 Q. Okay. Why Mon County?

13 A. Because she was getting a lot of requests for information.

14 Q. Who is she?

15 A. Karen Mohan, HR supervisor.

16 Q. Now, when you say that she was getting a lot of information,

17 what's a lot?

18 A. The one that jumps right at me is a blanket request for all

19 contracting out information for a certain period of time, Mon

20 County Coal Company.

21 Q. I am going to show you what's previously been marked as

22 General Counsel Exhibit 10. This is a multi-page document. Can

23 you take a second and look at that? Did you have a second to

24 review that?

25 A. Yes.

APP0391

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 240 of 395



Page 276

1 Q. Do you recognize that information request?

2 A. Yes.

3 Q. I am going to show you another document. This has been

4 previously marked as Respondent's Exhibit 42. Do you recognize

5 respondent's Exhibit 42?

6 A. Yes.

7 Q. What is it?

8 A. It's an e-mail from Karen Mohan to me, former employee

9 relations guy Tom Hudson, former HR person Brady West,

10 superintendent of the mine and assistant superintendent of the

11 Mon County Coal Company.

12 Q. Terry Ramsey?

13 A. Pertaining to an information request.

14 Q. Is this how you became aware of the request that's in GC 10?

15 A. Yes.

16 Q. Okay. Let me take a step back. Does the Mon County Mine

17 use contractors for certain work?

18 A. Yes.

19 Q. Do you know how many contractors are used at the Mon County

20 Mine?

21 A. Not exactly.

22 Q. Is it more than ten, more than five?

23 A. Five.

24 Q. Has the union in the past grieved contracting out issues?

25 A. Yes.
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1 Q. Has that ever made its way to arbitration?

2 A. Yes.

3 Q. Does that frequently come up between the parties?

4 A. Yes.

5 Q. So you got this e-mail from Karen Mohan. Did you assist her

6 in responding to the information request?

7 A. Yes.

8 Q. I want you to look at GC 10. Do you see in that packet of

9 information the company's response?

10 A. Yes.

11 Q. Essentially, what was the company's response?

12 A. Verbatim, number 1 --

13 Q. I don't want you to read it verbatim. What was the

14 company's response, big picture?

15 A. In general, it was that the request was too broad, not

16 narrow enough, we didn't have a lot of what they asked for.

17 Basically, a request that we could not agree to.

18 JUDGE GOLDMAN: Are you referring -- the document is

19 numbered 1079, internal?

20 THE WITNESS: Yes, last four.

21 Q. At any point, Mr. Wilkinson, did the union narrow its

22 request for information relating to this contracting out

23 information?

24 A. Not to my knowledge.

25 MS. BETTS: I don't have any further questions.
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1 JUDGE GOLDMAN: Your witness.

2 MR. SPUNGEN: Can we just have a couple minutes?

3 JUDGE GOLDMAN: Sure. Off the record.

4 (Recess taken.)

5 MS. BETTS: And I am going to offer Respondent's Exhibit 42

6 into evidence.

7 (Respondent's Exhibit 42 marked for identification.)

8 JUDGE GOLDMAN: Counsel, respond to offer 42?

9 MR. SPUNGEN: I may have some voir dire?

10 JUDGE GOLDMAN: Go ahead.

11 EXAMINATION EN VOIR DIRE

12 BY MR. SPUNGEN:

13 Q. Respondent's Exhibit 42, what's the date of that e-mail from

14 Karen Mohan?

15 A. Do you want me to answer that?

16 Q. Yes, please.

17 A. Dated March 28th.

18 Q. Do you have General Counsel Exhibit 10 in front of you? You

19 see the first page of it?

20 A. Yes.

21 Q. What's the date of that e-mail?

22 A. March 31st.

23 Q. And could you explain how respondent's Exhibit 42 was sent

24 out three days before the union's information request was sent?

25 A. No, I can't.
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1 MS. BETTS: This is just documentation.

2 JUDGE GOLDMAN: I guess we have an objection. I'm not going

3 to take it because it's -- it's not clear to me what was

4 attached.

5 MS. BETTS: Can I say to the extent you're rejecting it that

6 we have a rejected exhibits file folder?

7 JUDGE GOLDMAN: Sure. Okay.

8 MR. SPUNGEN: Now, if I could just have a couple minutes.

9 JUDGE GOLDMAN: We will go off the record just for a couple

10 of minutes.

11 (Recess taken.)

12 JUDGE GOLDMAN: Back on the record. Your witness.

13 CROSS EXAMINATION

14 BY MR. SPUNGEN:

15 Q. Mr. Wilkinson, I am Cliff Spungen for the General Counsel.

16 I just have a few questions for you. You testified that there

17 are two HR people at three of the mines now, and one at the

18 fourth. It's true that the company controls how many HR people

19 are employed?

20 A. Yes.

21 Q. You talked about a formal process being put in place for

22 information requests. When was that put in place?

23 A. I don't know.

24 Q. You said there is now a formal process?

25 A. Yeah.
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1 Q. Is that --

2 A. Nothing, I don't have anything in writing to that effect.

3 Q. Okay. But is that something --

4 A. We are now referring information requests to legal counsel.

5 Q. When did you start doing that, if you recall?

6 A. Approximately 90 days ago.

7 MR. SPUNGEN: I don't have anything else.

8 MS. ULBIG: I would like to ask a couple of questions, if I

9 may.

10 JUDGE GOLDMAN: Yes.

11 CROSS EXAMINATION

12 BY MS. ULBIG:

13 Q. How often does management follow-up with what a grievant or

14 a witness in arbitration proceedings, when they participated,

15 how often do they talk to them afterwards about the arbitration

16 proceedings?

17 A. This is the only time I'm aware of that ever happening since

18 I have been with the company.

19 Q. Are you -- do you know if Mr. Nelson participated in the

20 arbitration proceedings, if he was a witness?

21 A. I do not know.

22 Q. Do you know how you became aware of what Mr. Reel testified

23 to at the arbitration proceeding?

24 A. I do not know.

25 Q. So you said in your testimony that he wasn't officially
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1 disciplined. Is there an unofficial way to discipline someone?

2 A. No.

3 Q. Why would you then make that distinction?

4 A. I don't recall that statement ever being made.

5 MS. ULBIG: Thank you.

6 JUDGE GOLDMAN: All right. Thank you. You're excused, and

7 as I have said to I guess Mr. Phillippi, even though you're in

8 the room, the sequestration order still applies from talking

9 about your testimony or others' testimony.

10 MS. BETTS: We are going to get our next witness.

11 MR. FASSIO: Your Honor, respondents would call Scott

12 Martin.

13 JUDGE GOLDMAN: Have a seat right there.

14 SCOTT MARTIN

15 called as a witness by the Respondent, having been first duly

16 sworn, as hereinafter certified, was examined and said as

17 follows:

18 DIRECT EXAMINATION

19 BY MR. FASSIO:

20 Q. Scott can you please state your full name for the record?

21 A. Scott Lee Martin.

22 Q. What company do you work?

23 A. Murray Energy.

24 Q. What specific subsidiary of Murray Energy do you work for?

25 A. Harrison County Coal Company.
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1 Q. What position do you hold with Harrison County Coal Company?

2 A. Superintendent.

3 Q. What are your job duties as a superintendent?

4 A. It's a mass of a lot, chief health and safety officer,

5 oversee all production, down time, everything dealing with the

6 mine cleaning, processing coal, everything.

7 Q. When did you start in your position as superintendent?

8 A. In December of '13.

9 Q. What other positions have you held with the Harrison County

10 Coal Company, if any?

11 A. Just Harrison County Coal Company would have been assistant.

12 Q. Have you previously worked at any other mines operated by

13 Murray American Energy?

14 A. No.

15 Q. Do you know an employee of the Harrison County Coal Company

16 named Joshua Peak?

17 A. Yes, I do.

18 Q. How often do you interact with him?

19 A. Couple times a week.

20 Q. What is Mr. Peak's job at Harrison County Coal Company?

21 A. Currently a shear operator.

22 Q. What does a shear operator do at the mine?

23 A. Shears, what extracts the coal.

24 Q. Is that a longwall process?

25 A. Yeah, longwall.
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1 Q. Are you generally aware of the allegations made by Mr. Peak

2 regarding this unfair labor practice charge?

3 A. Yep.

4 Q. Do you recall the conversation which forms the alleged basis

5 for this charge?

6 A. Yes, sir.

7 Q. When did that conversation occur?

8 A. In January.

9 Q. Of what year?

10 A. 2016.

11 Q. Why did you have a conversation with Mr. Peak that day?

12 A. I was approached by our longwall coordinator George

13 McCauley, he was just informed he thought there was going to be

14 a grievance filed on him.

15 Q. Who is Mr. McCauley?

16 A. He is our longwall coordinator.

17 Q. What does Mr. McCauley do as longwall coordinator?

18 A. He oversees the longwall production, maintenance,

19 progression of the longwall, the whole thing.

20 Q. Where did this conversation with Mr. Peak take place?

21 A. Downstairs in the lamp room.

22 Q. Who else was present?

23 A. No one.

24 Q. When did the conversation take place?

25 A. Prior to his shift.

APP0399

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 248 of 395



Page 285

1 Q. How did you hear that Mr. Peak filed a grievance?

2 A. From George.

3 Q. When you were speaking with Mr. Peak, what did you ask him?

4 A. I asked him if he filed a grievance.

5 Q. Did you ask him what the subject of that grievance was?

6 A. Yes, I did.

7 Q. What was the subject of his stated grievance?

8 A. I asked him what work was performed, and who suffered the

9 loss.

10 Q. The grievance was about a supervisor performing work?

11 A. Yes.

12 Q. Who was the supervisor he alleged?

13 A. George McCauley.

14 Q. What work was McCauley allegedly doing?

15 A. He was putting cribs underneath the tail piece.

16 Q. Did you say anything to him at that time?

17 A. Not at that specific time.

18 Q. For those who are unfamiliar, what is a crib? I think you

19 just mentioned that.

20 A. The ones we use a 30 inch wooden block, six inches wide,

21 used for support, footing, you name it.

22 Q. Okay. And what is it used to support or provide footing

23 for?

24 A. For this instance, it was for the crawler tail piece,

25 because they have to build a soft bottom, and you can use it to
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1 build floor to roof supports, basically anything, a filler,

2 anything at all.

3 Q. When you say tail piece, what does that refer to?

4 A. The crawler tail piece is a machine as you retreat on your

5 longwall, your belt also has to retreat with your panel, it's a

6 machine that trams sort of like a tank, maybe.

7 Q. What is a cat?

8 A. That is the wheels, if you will.

9 Q. And how did you respond to Mr. Peak's claim that

10 Mr. McCauley was doing bargaining unit work?

11 A. I asked him if he helped.

12 Q. What did he say in response?

13 A. He said yes.

14 Q. And what was your opinion about whether Mr. McCauley had

15 done bargaining unit work?

16 A. I don't believe he was performing bargaining unit work.

17 Q. Did you inform Mr. Peak of that?

18 A. Yes, I did.

19 Q. Did you say anything else to him regarding this alleging

20 filing of a grievance, if so, what did you say?

21 A. I told him if he wanted to file a grievance, that was his

22 right, do what he feels is necessary, that was part of the

23 grievance procedure.

24 Q. Did you say anything else to him during that conversation?

25 A. The conversation was over at that point.
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1 Q. What if anything did you say to him during that conversation

2 about having done him favors in the past?

3 A. Never did.

4 Q. Did you express at any point during that conversation a

5 unwillingness to do favors for an employee who filed grievances?

6 A. Never happened.

7 Q. What did you say regarding potential consequences to him or

8 other employees for filing a grievance?

9 A. Nothing.

10 Q. So just to clarify, you didn't say anything to him about

11 that? You said none, you meant you didn't say anything?

12 A. I didn't say anything to him about filing grievances.

13 Q. Did you suggest in any fashion that he withdraw the

14 grievance?

15 A. Never.

16 Q. To your knowledge, did Mr. Peak ever file a grievance

17 alleging that Mr. McCauley was performing bargaining unit work

18 that day?

19 A. Not to my knowledge.

20 Q. Mr. Martin, what actions were taken, if any, against

21 Mr. Peak as a result of the conversation you had with him?

22 A. None.

23 Q. Has your relationship changed with him in any fashion?

24 A. No.

25 MR. FASSIO: That's all the questions I have.
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1 JUDGE GOLDMAN: Your witness.

2 CROSS EXAMINATION

3 BY MR. SPUNGEN:

4 Q. Mr. Martin, I am Cliff Spungen, chief counsel. I just have

5 a few questions for you. You testified that George McCauley

6 approached you before your conversation with Peak, and that's

7 what caused you to speak to Peak?

8 A. Yes, sir.

9 Q. And you said McCauley told you that he felt there would be a

10 grievance filed?

11 A. Yes.

12 Q. Did McCauley tell what you that grievance was about?

13 A. Same thing, for a foreman working.

14 Q. What did he say?

15 A. For putting the cribs underneath the tail piece.

16 Q. Did he say anything else?

17 A. No.

18 Q. Now, explain a little bit more about putting cribs under a

19 tail piece. When is that done?

20 A. Well, are you familiar with anything at all with underground

21 mining, little bit?

22 Q. Little bit, but not -- this is for the record though.

23 A. I can refer to it as maybe what you might see outside in the

24 field like a swamp, you got places where there is a field and

25 there is a place that's solid and a place that is swampy, same
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1 thing under ground, you've got a really soft bottom. When the

2 equipment comes through, it's very heavy, it will push down into

3 the mud. So you have got to stick stuff underneath to create a

4 footing, something solid, so you don't sync down and break your

5 belt, you can cause a person an injury or anything like that.

6 Q. Is that work that supervisors typically do?

7 A. Sure, in those instances, without a doubt.

8 Q. Is that work that your union employees also do?

9 A. For sure, yes, sir.

10 Q. Did Mr. McCauley tell you how long he had been doing this

11 work?

12 A. No, he did not.

13 MR. SPUNGEN: That's all I have.

14 JUDGE GOLDMAN: That's it. Union?

15 MS. ULBIG: Nothing further.

16 JUDGE GOLDMAN: You're excused.

17 MR. FASSIO: Your Honor, I have one redirect question. I

18 was going the ask it from here.

19 REDIRECT EXAMINATION

20 BY MR. FASSIO:

21 Q. Mr. Martin, you said that you talked to Mr. Peak about the

22 grievance. Is there anything abnormal about you talking to an

23 employee about a grievance they filed?

24 A. No, I do it. Yes.

25 MR. FASSIO: That's all. Thank you.
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1 JUDGE GOLDMAN: We are operating under a sequestration

2 order, so don't talk to anyone about your testimony today or

3 talk to anybody who could be a witness or who has already

4 testified.

5 MS. BETTS: Respondents call Tim Baum.

6 TIM BAUM

7 called as a witness by the Respondent, having been first duly

8 sworn, as hereinafter certified, was examined and said as

9 follows:

10 DIRECT EXAMINATION

11 BY MS. BETTS:

12 Q. Can you state your full name for the record and spell your

13 last name?

14 A. Timothy Albert Baum, spelled B-a-u-m.

15 Q. By who are you currently employed?

16 A. Murray American Energy.

17 Q. What's your job title?

18 A. I am the assistant to the manager of human resources and

19 employee relations.

20 Q. To whom do you report?

21 A. Dave Wilkinson, the manager.

22 Q. How long have you been in that role?

23 A. October of 2014.

24 Q. Before that, what were you doing?

25 A. I was a supervisor of human resources for Murray American
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1 Transportation.

2 Q. How long have you been working with Murray?

3 A. Since the acquisition date of December 5, 2013.

4 Q. As the assistant to the manager of human resource and

5 employee relations, what are your job duties?

6 A. Generally, it's the oversight of the HR functions at the

7 Murray American Energy locations and at also the river

8 transportation division.

9 Q. Do you get involved with labor relations issues?

10 A. I do.

11 Q. What do you understand I mean when I say labor relations

12 issues?

13 A. I understand you mean the grievance procedure and any

14 disciplinary matters at the coal mines.

15 Q. Are you a part of corporate HR or are you based out of a

16 mine?

17 A. I am based out of St. Clairsville, Ohio, but I typically

18 find myself at one of our mining operations on a daily basis.

19 Q. What determines where you report?

20 A. The needs at the mine.

21 Q. I want to talk to you about allegations at the Marion County

22 Mine. Are you familiar with that mine?

23 A. Yes, I am.

24 Q. How frequently do you go to that mine?

25 A. I am at the Marion County Mine at least a couple times a
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1 month.

2 Q. Are you aware that there have been allegations made in this

3 case about a unilateral change at that mine?

4 A. Yes, I am.

5 Q. I am going to show you a map that's been introduced into

6 evidence as General Counsel Exhibit -- I want to say this is 16,

7 can you -- it's kind of hard to read the handwriting. Do you

8 recognize that document?

9 A. Yes, I do.

10 Q. What does it reflect?

11 A. It's a map that shows the layout of the Marion County Mine,

12 different portal locations.

13 Q. Can you describe for the judge how the Marion County Mine is

14 laid out?

15 A. Sure. There is four different I will call it portal

16 locations buildings in which our employees report to for work.

17 You have got the Metz portal, which is off to the left, that's

18 where about 65 percent of our employees report for work on a

19 daily basis, that's where the general manager is located, the

20 superintendent, the staff department heads, the human resources,

21 department safety, everybody pretty much is at the main hub,

22 which is Metz portal.

23 You have three other locations, Miracle Run portal and

24 the prep plant and Sugar Run, and between those three you have

25 about 35 percent of our work force.
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1 Q. What is the prep plant?

2 A. The place we process and clean coal for shipment to our

3 customers.

4 Q. Some employees report directly to that plant?

5 A. Yes.

6 Q. What's the Sugar Run portal?

7 A. Outby portal that we have a building location that employees

8 report to for work.

9 Q. Same with Miracle?

10 A. Yes.

11 Q. Do employees ever move from one portal to another portal

12 within their workday?

13 A. We have got a couple of employees that perform work on the

14 surface that do that, but primarily the employees report to one

15 location and work at that location.

16 Q. Where is the general manager's office?

17 A. At the Metz portal.

18 Q. Human resources?

19 A. Metz.

20 Q. Superintendent's office?

21 A. Metz portal.

22 Q. Offices of management staff?

23 A. The Metz portal.

24 Q. How long does it take to get from Sugar Run to the Metz

25 portal?
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1 A. Get there in roughly 20 minutes.

2 Q. What about from the prep plant to Metz?

3 A. Again, roughly 20 minutes.

4 Q. What about Miracle to the Metz portal?

5 A. I would say again, roughly about 20 minutes.

6 Q. Where is union business typically held?

7 A. The mine communications, any kind of disciplinary matters

8 between management and union are held at Metz portal.

9 Q. In October 2016, what was the management structure of the

10 Marion County Mine?

11 A. As I recall, Pete Simpson was the general manager.

12 Q. How many superintendents were there?

13 A. There was one superintendent.

14 Q. What was his name?

15 A. Mike Nelson.

16 Q. Does he report to the Metz portal?

17 A. Yes.

18 Q. Who is the HR consultant?

19 A. That would be the HR supervisor Pam Layton.

20 Q. Okay. Do you participate in step three meetings in your

21 role as assistant to the manager of human resources?

22 A. Yes, I do.

23 Q. How long do step three meetings typically last?

24 A. Typically they are a full day.

25 Q. Do the parties typically schedule multiple grievances for
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1 step three meetings in a day's time?

2 A. Yes.

3 Q. If an employee participates in a step three meeting, are

4 they on working time?

5 A. No.

6 Q. Are they paid for their time?

7 A. No, they are not.

8 Q. Are they on the clock?

9 A. No, they are not. They are off the clock.

10 Q. Why not?

11 A. We don't recognize an employee's participation in the

12 grievance meeting as work we are required to pay for under the

13 collective bargaining agreement.

14 Q. In October of 2016, do you remember having correspondence

15 with Mike Phillippi about the location of some step three

16 grievances?

17 A. I do.

18 Q. I am going to show you what's been marked as General Counsel

19 Exhibit 11. I want to you to take a minute and flip through

20 this. Have you had a second to review those?

21 A. Yes.

22 Q. Do you remember that correspondence?

23 A. I do.

24 Q. Obviously, the e-mails speak for themselves, but broadly,

25 what was the nature of the correspondence with Mr. Phillippi?
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1 A. There was an initial request to have three grievance

2 meetings within two specific weeks in October of 2016. I told

3 Mike that I would check with management. I checked with

4 management, I was asked to consolidate the meeting down to one

5 meeting if I could get it to one meeting, and management was

6 interested in having the step three meeting at Metz portal.

7 Q. And you communicated that to Mr. Phillippi?

8 A. Yes.

9 Q. What was Mr. Phillippi's role?

10 A. At that time to the president, he is the international

11 representative for the UMWA.

12 Q. Whose decision was it to try to have the meetings at the

13 Metz portal?

14 A. General manager Pete Simpson.

15 Q. Did you talk to Mr. Simpson about having the meetings at

16 Metz portal and why he wanted to do that?

17 A. I did.

18 Q. What was the nature of the decision?

19 A. Based on what Pete had going on at that time, he asked to

20 try to get the meeting at Metz portal. He didn't want to leave

21 his office for two days or three days for grievance meetings.

22 Q. When you say the nature of what he had going on at that

23 time --

24 A. His work load, what they had going on at the mine.

25 Q. Okay. And what was Mr. Phillippi's reaction to that?
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1 JUDGE GOLDMAN: I am a little confused by the question. Did

2 you convey that to Mr. Phillippi or are we talking about the

3 e-mails, which are the extent of your discussion with

4 Mr. Phillippi about this?

5 THE WITNESS: I believe the only correspondence I had with

6 Mr. Phillippi as far as a response is through the e-mail.

7 JUDGE GOLDMAN: In other words, this information from

8 Mr. Simpson to the extent it was conveyed, it was conveyed in

9 GC 11?

10 MS. BETTS: It is in the e-mail correspondence.

11 JUDGE GOLDMAN: Okay. Go ahead.

12 Q. But you conveyed to Mr. Phillippi at some point -- the

13 e-mails speak for themselves. I am trying to provide some color

14 to it. You conveyed to Mr. Phillippi that management wanted to

15 have the step three meetings at the Metz portal?

16 A. Yes.

17 Q. Did Mr. Phillippi agree to do that?

18 A. Yeah, we had a step three meeting on October 12th.

19 Q. Were the step three meetings for October 12th, were they for

20 employees who reported at the Metz portal?

21 A. Yes, they were for employees who had grievances at the Metz

22 portal.

23 Q. Since October of 2016, have there been additional step three

24 meetings?

25 A. Not at the Marion County Mine.
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1 Q. Is it burdensome for management to have to travel to portals

2 for step three meetings?

3 A. I believe it is.

4 Q. Why?

5 A. There is a couple reasons. You have got -- in this case for

6 step three meeting, the highest ranking official at the mine is

7 typically present for the employer. In our case, the Marion

8 County Mine, that's the general manager Pete Simpson. His

9 office, his phone, his staff, and when I say his staff, I mean

10 all of his coordinators, department heads, human resources,

11 everybody is located in one location.

12 The mechanism of communication to actually reach Pete

13 Simpson is at his office phone or through his e-mail. To ask

14 that guy to get up and go to two other locations, it is

15 challenging and burdensome to the general manager.

16 Q. Is it burdensome for employees to go to the Metz portal?

17 A. I don't believe it is.

18 Q. Why not?

19 A. They are off the clock. It's a 20 minute drive for them to

20 go from Miracle Run, prep plant of Sugar Run to Metz portal. I

21 don't believe it's as burdensome to the employees as for someone

22 like Pete Simpson in his responsibility and his roles.

23 MS. BETTS: Can we go off the record?

24 (Discussion off the record.)

25 Q. Mr. Baum I am going to switch gears now. There is an
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1 allegation in this case about an information request that was

2 made at the Monongalia Mine. I am going to show you two

3 documents that are marked as GC 6 and GC 7. I am going to ask

4 you if you recognize these documents?

5 A. I do.

6 Q. What do these e-mails relate to?

7 A. The information request that I received from Mike Phillippi

8 back on December 22nd of 2015.

9 Q. Do these remit to information requests concerning absence

10 plan issues?

11 A. Yes.

12 Q. Was there an arbitration that the parties were holding

13 relating to an absence plan?

14 A. Yes, there was.

15 Q. Was this specific to the Monongalia Mine?

16 A. Yes.

17 Q. Did you participate in the response to that information

18 request?

19 A. I participated in the correspondence between myself and Mike

20 Phillippi, who is the international representative who reached

21 out to me, and a couple other individuals from Murray Energy to

22 get the information.

23 Q. There is reference in the e-mails that you're looking at

24 right now to a subpoena. I am going to show you what's been

25 previously marked as General Counsel Exhibit 8. I want you to
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1 take a second and look at that. Did you have a second to look

2 at that?

3 A. Yes.

4 Q. Is that the subpoena that's being referred to in GC 6 and 7?

5 A. Yes.

6 Q. Can you identify what the numbers in the bottom corner are

7 of the subpoena?

8 A. GCX 8.

9 Q. Lower right hand, MUR --

10 A. I don't think so.

11 Q. Oh, there is not. Okay. Can you say what numbers? I just

12 want the record to reflect where the subpoena is.

13 JUDGE GOLDMAN: This is the one that was mispaginated.

14 MS. BETTS: Okay.

15 JUDGE GOLDMAN: So I am happy to do it for you, you want the

16 actual subpoena? It's the final two pages, which is 3 and 4,

17 although they are not marked as such, but that's the third and

18 fourth page of that exhibit.

19 Q. Tim, is that correct that --

20 A. Yes.

21 Q. Do you remember, was that subpoena ever served on the

22 company?

23 A. No.

24 Q. No, you don't remember, or no it was never served?

25 A. Let me clarify. No, the subpoena was never served.
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1 Q. I want you to look at the information request again.

2 A. Okay.

3 Q. Do you see the second request asks for a list of all hourly

4 employees currently on the C&E plan?

5 A. Yes.

6 Q. Can you explain to the judge what the C&E plan is?

7 A. The C&E plan is an absentee patrol program that was in place

8 at the mine.

9 Q. Did Murray implement a C&E plan?

10 A. Yes.

11 Q. And response to this information request, did the company

12 provide a list of all hourly employees all currently on the C&E

13 plan?

14 A. Yes, because the union is aware every single time we place

15 an employee on the chronic and excessive absentee program who is

16 going on the program, either they get a copy of the letter or a

17 mine committee member is present when we place an employee on

18 the program. As an employee would progress into the program, we

19 continue to give the union correspondence to let them know where

20 an individual is on the program. Yes, this is information that

21 they had.

22 Q. Okay. The third request, all C&E plan policies and changes

23 since the Murray acquisition; do you see that?

24 A. Yeah.

25 Q. Was this provided to the union?
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1 A. Absolutely, it was.

2 Q. How so?

3 A. Well, when we rolled out the program in March of 2014, the

4 first initial chronic and excessive absentee program was

5 attached to the paychecks on March 7, 2014 at the Mon County

6 Mine. And we continued to communicate any kind of changes or

7 updates with the program with the work force through -- we have

8 held ramp meetings, we post the information at the mine, we have

9 attached documents to paychecks, we have done everything we can

10 to make sure the union knew what plan was in place with respect

11 to this absentee patrol program, and if there were any changes

12 made, would have had a copy of all this, at least for number

13 three, the information that union is looking for.

14 Q. What's a ramp meeting?

15 A. A ramp meeting is a preshift meeting delivered by the

16 highest ranking official at the company. In our case, that

17 would have been Mike Decarlo for some of this information, he

18 was the superintendent at Mon County back then.

19 Q. Are you aware of all of the changes to the C&E plan?

20 A. Yes.

21 Q. Can you list those changes for the judge and explain how

22 they were communicated to the mine committee?

23 A. Sure. We had a grievance at the mine, at the Mon County

24 Mine in regard to the review period. There is a clarification

25 that we made to the policy to kind of address that concern,
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1 specifically at the Mon County Mine, but then also the other

2 mines as well. When that became an issue, the supervisor at

3 that time, the HR supervisor at the Mon County Mine at that time

4 was Ilia Shelahovsky. What he did was come up with a stand

5 alone document, he posted it at the mine and attached it to

6 paychecks in February of 2015 to kind of clean up the issue that

7 we had regarding the review periods.

8 We took it a step further with the company and revised

9 one paragraph under the chronic and excessive absentee program,

10 posted that information at the mine and also attached that to

11 paychecks on March 20, 2015, around that period of time, to make

12 sure our employees were aware of the revision, which kind of

13 reflected the conflict that we were seeing at the Mon County

14 Mine with regard to the review period issue.

15 We then had another meeting with all of the employees

16 and a couple members of the mine committee in June of 2015 to

17 let them know that a year from then, in July of 2016, we are

18 making changes to the criteria, both the occurrences and

19 the absentee percentage under the program. So we communicated

20 that Ilia Shelahovsky and the superintendent of the mine, met

21 with Doug Williams and Jim Stern, Eric Grayhouse, who was the

22 union president at that time was not available, he had some kind

23 of obligation with his father.

24 But they met with them in June of 2015, and the ramp

25 meeting was held thereafter for the entire workforce to make
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1 sure they know a full year in advance of the changes we were

2 making to the chronic and excessive absenteeism program.

3 Q. Were there any other changes made to that program?

4 A. No, there have not been any other changes since then.

5 MS. BETTS: No further questions for Mr. Baum at this time.

6 JUDGE GOLDMAN: Your witness.

7 MR. SPUNGEN: Thank you, Your Honor. May I just have two

8 minutes?

9 JUDGE GOLDMAN: Sure. Off the record.

10 (Recess taken.)

11 JUDGE GOLDMAN: Back on the record.

12 CROSS EXAMINATION

13 BY MR. SPUNGEN:

14 Q. Mr. Baum, I am Cliff Spungen, counsel for the General

15 Counsel. I just have a few questions.

16 A. Sure.

17 Q. You testified that it's around 20 minutes from Sugar Run to

18 Metz, the same from Miracle to Metz. How often do you take that

19 drive?

20 A. From Sugar Run to the Metz portal?

21 Q. Or back, yes.

22 A. I have driven that maybe five or six times, ever.

23 Q. Ever. Okay. And how about Miracle?

24 A. Once.

25 Q. Okay. And what roads do you take? Do you take paved roads
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1 or do you take back roads?

2 A. I have taken the back road before.

3 Q. Okay.

4 A. Normally, I try to take the paved roads.

5 Q. Does it take longer to go on the paved roads?

6 A. It takes a little bit longer to go on the paved roads.

7 Q. You mentioned that it was burdensome for Pete Simpson to

8 travel between the mines. So he has traveled between those

9 mines before; hadn't he?

10 A. I am sure he has.

11 Q. Would you agree that between January 1, 2014 and October 4,

12 2016, step three grievances had been held at the mine portal

13 where the grievant worked with a few limited exceptions?

14 A. Generally speaking, yeah, that's correct.

15 Q. You have helped set up step three meetings before at the --

16 at Marion County Mine?

17 A. Yes.

18 Q. Okay. And had you set up -- you have set up step three

19 meetings at the Miracle Run portal; correct?

20 A. I never actually set up a step three meeting at the Miracle

21 Run.

22 Q. Where have you set them up, at the Metz portal?

23 A. At the Metz portal, to the extent I recall ever having a

24 step three meeting, at least one that I was setting up.

25 Q. Others set them up?
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1 A. Other people have set them up.

2 Q. Do you set them up at other Murray mines?

3 A. Yes.

4 Q. And isn't it true that at the other Murray mines, the step

5 three meetings are also held where the grievant is working?

6 A. Generally speaking, yes, but there are certain exceptions to

7 that rule.

8 Q. You testified that Mr. Simpson gave you a number of reasons

9 why he wanted the meeting to be moved to Metz; is that correct?

10 A. He didn't give me a number of reasons, other than I

11 understood Pete, and this was a conversation months ago, to

12 state that he didn't want to be away from his office for a

13 couple of days to attend these grievance meetings, he would

14 rather me get the meeting scheduled at Metz.

15 Q. You didn't convey those reasons to the union; did you?

16 A. No, to the extent that I did was in these e-mails.

17 Q. You testified that it's difficult for Mr. Simpson to be away

18 from the mine, he won't have his computer, he won't have access

19 to his people; correct?

20 A. Yes.

21 Q. Mr. Simpson is assigned a laptop computer; is he not?

22 A. You know what, I am not sure what kind of computer Pete has,

23 if it's a desk top or a laptop.

24 Q. He has a cell phone; does he not?

25 A. He has a cell phone.
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1 Q. Isn't it true you never asked the union to negotiate over

2 where to hold this meeting, this step three meeting?

3 A. Again, the correspondence that I had with Mike as far as

4 scheduling this meeting is limited to the e-mails that we

5 exchanged. I don't recall having any other phone calls.

6 Q. You testified regarding changes to the C&E plan, and that

7 you posted these at the mine and attached them to paychecks?

8 A. Yes.

9 Q. Did you ever send copies to the union office?

10 A. I don't know that we ever sent copies, I don't know if the

11 HR person did that or not.

12 MS. ULBIG: I would like to ask a couple of questions.

13 CROSS EXAMINATION

14 BY MS. ULBIG:

15 Q. My name is Gabriele Ulbig, I am an attorney for the union.

16 Is Pete Simpson -- when the step three grievance meeting

17 happens, is Pete Simpson on the clock, if there is such a thing?

18 A. Yeah, he is a salaried employee.

19 Q. So he is being paid for -- is he being paid for attending

20 the meetings?

21 A. Yes, he's being paid as a salary employee.

22 Q. So nobody from the company ever called Mike Phillippi and

23 said hey, it doesn't work for us anymore, can we negotiate about

24 changing this situation?

25 A. Again, my correspondence with Mike Phillippi is in the body
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1 of these e-mails, at least as of this time period.

2 MS. ULBIG: Thank you. I appreciate it.

3 JUDGE GOLDMAN: Do you have something?

4 MS. BETTS: Yes, I think I do. Just give me one minute,

5 please. Just one question, Judge.

6 REDIRECT EXAMINATION

7 BY MS. BETTS:

8 Q. Mr. Baum, I think you were asked a question about whether

9 you sent copies of the changes to the C&E plan or notices about

10 the C&E plan to the mine office, and you testified you didn't

11 know if they were sent to the mine office. Would the mine

12 committeeman have received all of those notices?

13 A. Yes, absolutely. As an employee of the mine, the mine

14 committee members that were employees at the Mon County Mine got

15 copies of the programs and it was posted at the mine.

16 MS. BETTS: No other questions.

17 JUDGE GOLDMAN: We are operating under a sequestration

18 order. You shouldn't talk about the testimony you have given

19 today with anyone who has been or could be a witness, and don't

20 talk about their testimony.

21 MS. BETTS: Can we just have a minute to recollect the

22 exhibits?

23 JUDGE GOLDMAN: You can go off the record.

24 (Recess taken.)

25 MR. FASSIO: Your Honor, we would call John Kirk.
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1 JOHN KIRK

2 called as a witness by the Respondent, having been first duly

3 sworn, as hereinafter certified, was examined and said as

4 follows:

5 DIRECT EXAMINATION

6 BY MR. FASSIO:

7 Q. Mr. Kirk, can you please state your full name for the

8 record?

9 A. Jonathon Douglas Kirk.

10 Q. How do you spell your last name?

11 A. K-i-r-k.

12 Q. What company do you work for?

13 A. Murray Energy.

14 Q. What subsidiary?

15 A. Marshall County.

16 Q. What position do you hold with Marshall County?

17 A. Outby foreman.

18 Q. What are your duties?

19 A. Supervisor, give work orders.

20 Q. To whom do you report?

21 A. Ben Phillips.

22 Q. When did you start in your current position?

23 A. My current position, four months ago.

24 Q. Okay. What other positions have you held at Marshall

25 County?
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1 A. Fire boss, safety fill in.

2 Q. Have you previously worked at any other mines operated by

3 Murray American Energy?

4 A. No.

5 Q. Mr. Kirk, do you know an employee named Joshua Preston?

6 A. Yes.

7 Q. What is Mr. Preston's position?

8 A. He is a roof bolter.

9 Q. What does he do?

10 A. Installs the roof.

11 Q. How often have you interacted with Mr. Preston?

12 A. When he is there, daily.

13 Q. Is he part of the crew you generally supervise?

14 A. Yes.

15 Q. Are you generally aware of the allegations made by

16 Mr. Preston regarding this unfair labor charge?

17 A. Yes.

18 Q. You understand this revolves around a conversation with

19 Mr. Phillips that you were present for; correct?

20 A. Yes.

21 Q. Why were you in Mr. Phillips' office on the afternoon of

22 September 13, 2016?

23 A. I was filling him in on work performed that day.

24 Q. And do you remember why Mr. Preston came to Mr. Phillips'

25 office that day?
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1 A. It was a personal matter, but as far as the matter, I don't

2 recall.

3 Q. What if anything do you recall about Mr. Phillips asking

4 Mr. Preston to come to a meeting that day?

5 A. I do not recall that.

6 Q. Do you recall anything regarding Mr. Phillips asking Teddy

7 Perkins to go get Mr. Preston for a meeting that day?

8 A. Nothing.

9 Q. What did Mr. Phillips ask Mr. Preston when he arrived at the

10 office?

11 A. What transpired that day, why was a motor not taken.

12 Q. When you say a motor was not taken, where was the motor

13 supposed to be taken?

14 A. 5 south to hook onto a piece of equipment.

15 Q. And what was Mr. Preston's response to that question?

16 A. He started to walk away and said hold on.

17 Q. After he said hold on, what did Mr. Phillips say to him?

18 A. Mr. Phillips, what did he say?

19 Q. He said where are you going? What's going on?

20 Q. And what did Mr. Preston say to Mr. Phillips?

21 A. He said hold on, I have to go use the phone.

22 Q. What did Mr. Phillips say to Mr. Preston?

23 A. He said where are you going? I need to know what's going

24 on, I have to line the next shift up.

25 Q. At some point, did Mr. Phillips inform Mr. Preston that he
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1 was not going to issue discipline to him?

2 A. It was implied that he wanted to go use the phone, I need to

3 go, hold on, use the phone, and he said I am not issuing

4 discipline, I just need to know what happened on the shift so I

5 can line my other crews out.

6 Q. What did you say?

7 A. I said Ben, the reason they didn't take them over is because

8 I hadn't read the work orders.

9 Q. What did Mr. Phillips do once you said that?

10 A. Okay. That's all I needed. Thank you, Josh.

11 Q. What did Mr. Preston say at that point?

12 A. He said that's it? Okay. Ben said yes, that's it.

13 Q. What if anything did Mr. Phillips say to Mr. Preston about

14 disciplining him for his conduct?

15 A. Nothing at all.

16 Q. Okay. What if anything did Mr. Phillips say to Mr. Preston

17 that was threatening or coercing him in any way?

18 A. Nothing, it was a general conversation.

19 Q. Okay. And just to be clear, what did Mr. Phillips say at

20 any point about Mr. Preston's right to have a union

21 representative?

22 A. He didn't. He said I am not issuing discipline, this is the

23 only thing, I just need to know what's going on.

24 Q. Did he say at any point he was not able to have a

25 representative?
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1 A. No, he said if you need representation, you can get it, I

2 just need to know what happened on the shift.

3 Q. What did he say if anything about any comments regarding the

4 fact that he would find something to discipline Mr. Preston for

5 and he could come back the next day if he wanted a union rep?

6 A. Not at all, nothing like that.

7 Q. All right.

8 MR. FASSIO: I have no further questions.

9 JUDGE GOLDMAN: Your witness.

10 MR. HEBERT: No questions.

11 JUDGE GOLDMAN: We are operating under a sequestration

12 order. Don't talk about your testimony with anyone who has been

13 or could be a witness, or talk about their testimony.

14 THE WITNESS: Okay.

15 Thank you.

16 JUDGE GOLDMAN: Call your next witness.

17 MR. FASSIO: Your Honor, respondents would call Ben

18 Phillips.

19 BENJAMIN PHILLIPS

20 called as a witness by the Respondent, having been first duly

21 sworn, as hereinafter certified, was examined and said as

22 follows:

23 DIRECT EXAMINATION

24 BY MR. FASSIO:

25 Q. Mr. Phillips, can you state your full name for the record
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1 please?

2 A. Benjamin James Phillips.

3 Q. Mr. Phillips, what company do you work for?

4 A. Marshall County Coal Company.

5 Q. What position did you hold with Marshall County Coal

6 Company?

7 A. Assistant general mine foreman.

8 Q. What are your job duties?

9 A. Assuring safety and well being of all employees and

10 structuring work orders and seeing that work gets completed

11 safely and efficiently.

12 Q. To whom do you report?

13 A. My superintendents Eric Grimm, Eric Koontz and Jeff Crowe.

14 Q. When did you start in your current position?

15 A. September 15, September 15, 2015.

16 Q. What other positions have you held at the Marshall County

17 Coal Company?

18 A. I have been there since 2006. I have been everything from

19 hourly employee, from a machine operator, all the way up to

20 section boss, longwall foreman, shift boss, assistant shift

21 boss, mine foreman, assistant mine foreman.

22 Q. So you were at the mine when it was operated by Consol

23 Energy?

24 A. Yes.

25 Q. Have you worked at any of the other mines by operated by
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1 Murray American Energy previously?

2 A. No.

3 Q. Mr. Phillips, do you know an employee named Joshua Preston?

4 A. Yes.

5 Q. And what is Mr. Preston's position with Murray?

6 A. He is --

7 Q. Let me finish my question, what is his position with

8 Marshall County Coal Company?

9 A. He is a track and belt line bolter.

10 Q. What does that job entail?

11 A. Pretty much using an air drill at a remote location or

12 sometimes rail mounted hydraulic machine, pretty much you drill

13 a hole in the roof, put a bolt in it.

14 Q. That's to support the roof?

15 A. Yes, roof support.

16 Q. How often do you speak with him?

17 A. Just occasionally, not so often. With the safety ramp

18 meetings, often when they are on day shift I will see him, but

19 as far as speaking with him, the only time I speak with him is

20 if he comes back to ask for a favor or get out on time,

21 something like that, probably like most employees.

22 Q. Are you generally aware of the allegations made by

23 Mr. Preston in regard to this unfair labor practice charge?

24 A. Yes.

25 Q. And you understand that these center around -- the charge
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1 centers around a conversation that you had with Mr. Preston in

2 your office; is that correct?

3 A. Yes.

4 Q. And that conversation, you recall what day that happened,

5 around what day it happened?

6 A. September 20, 21, something like that.

7 Q. 2016; is that correct?

8 A. Yes.

9 Q. When you had this discussion with Mr. Preston, who else was

10 in your office?

11 A. John Kirk.

12 Q. Okay. What was Mr. Kirk doing in your office at that point?

13 A. He reports to me every day. He is a foreman of mine, so I

14 assign him duties, places, people to manage, places to go,

15 things to look at, second set of eyes for me.

16 Q. This was a standard here is what happened today?

17 A. Sure, they did that every day, and the next shift does the

18 same.

19 Q. Do you recall why Mr. Preston stopped at your office that

20 day?

21 A. I believe it was over a personal issue, he probably wanted

22 out on time.

23 Q. You didn't order -- did you order Teddy Perkins to retrieve

24 Mr. Preston for a meeting at your office?

25 A. No.
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1 Q. When Mr. Preston showed up at your office, what did you ask?

2 A. We had had a bolter that was trapped around a bolter, that

3 was a hydraulic that off DC, it installs roof support. If I

4 remember correctly, it had a hose blown and the boom wouldn't

5 articulate. A locomotive had to go up and retrieve it and bring

6 it to the motor barn to have maintenance work on it. That did

7 not happen, if I recollect, due to me relaying orders to one of

8 my foreman, being John Kirk, and him being there on scene, and I

9 was asking question, what issue did you come in to, do I need

10 something else up there so I can get the next shift lined up.

11 Q. What was Mr. Preston's response to your question?

12 A. If I remember correctly, he just walked out of the office.

13 Q. What did you say when he walked out of the office?

14 A. I believe I said Josh, what's going on? I need an answer.

15 I am asking you a question.

16 Q. Okay. Did he say at any point then that he wanted a

17 representative?

18 A. I never heard those words out of his mouth, absolutely not.

19 Q. What did you say in response to him? Did you say anything

20 about him -- excuse me, let me rephrase. Did you say anything

21 to him about issuing discipline during that meeting?

22 A. No, I would have no reason to issue discipline. It was a

23 simple question so I could find out the issue to I could have

24 the next shift lined up to resolve the issue.

25 Q. Did Mr. Preston eventually return to the office to answer
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1 your question?

2 A. He came back when I said hey, Josh. I didn't know if he

3 misunderstood or didn't hear, but I think Kirk intervened at

4 that point. Preston was standing in the doorway, John Kirk

5 intervened at that point and answered my question, I told Josh,

6 that's all I needed. I wasn't upset, there was no reason for

7 discipline.

8 Q. Did you issue any orders to Mr. Preston to answer your

9 questions?

10 A. No, simply talking like you and I right now. You're asking

11 me a question, I'm answering it.

12 Q. At no point did you become agitated during this exchange?

13 A. No.

14 Q. What if anything did you say to Mr. Preston at that point or

15 later about disciplining for his conduct during this

16 conversation?

17 A. I never held any conversation with Mr. Preston about

18 discipline, I never intended on disciplining him.

19 Q. Did you tell him at any time during this conversation that

20 he could come back with a union representative and you would

21 find something for him to be disciplined for?

22 A. Absolutely not.

23 Q. What if anything did you say to Mr. Preston that was

24 threatening or coercing in any way?

25 A. Absolutely nothing.
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1 Q. What if anything did you say -- I think I covered this, you

2 did not issue any direct orders to him; is that your testimony?

3 A. No, I never issued direct orders.

4 MR. FASSIO: I don't have any further questions, Your Honor.

5 JUDGE GOLDMAN: Your witness.

6 CROSS EXAMINATION

7 BY MR. HEBERT:

8 Q. My name is Zach Hebert, I am an attorney with the NLRB.

9 Just a couple questions. So you said Mr. Preston appeared in

10 your office without you having any understanding why he was

11 there. If he had not appeared, how would you have the next

12 shift lined up?

13 A. I would have asked John Kirk, who I did not know at the time

14 was in that area, but he intervened and told me the story.

15 Honestly, there is so many work orders, if you don't get part A

16 done, you go to part B. I would have sent somebody up there to

17 see my next foreman, see what's going on, day shift couldn't get

18 the bolter out, I need the whole story, I need some help, and

19 they would normally go up there, call me at the house, wherever

20 I was at, and let me know. I would let them know what to do

21 from there.

22 Q. But you said he tried to leave. He came to your office, did

23 he say anything?

24 A. If I am remembering, he walked in and said hey, Ben, you got

25 a minute, and that's when I said hey, yeah, I need to talk to
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1 you. What happened with this bolter? And like I said, as soon

2 as I said that, I remember him walking away. I said hey, Josh,

3 that's when he returned, and that's when Kirk intervened and

4 that was the end of the conversation, other than me saying thank

5 you, that's all I needed to know.

6 Q. So that's all he said during that meeting?

7 A. That was it.

8 Q. So you don't know why he came up there?

9 A. No, I still this day don't know why he came up.

10 Q. But you assumed it's for personal reasons?

11 A. He has got military duties and stuff like that. He lets me

12 know, hey, I have got military leave, I need out on time

13 tomorrow. I work with the guy, I work with all of them, a

14 foreman as well. So that's 90 percent of the conversation I

15 have had with Josh Preston has been helping him out, getting him

16 out on time, communicating to make sure he gets out on time to

17 go to his duties, whether his kid is sick or something like

18 that, people stop in and out all the time.

19 Q. Sure. Okay.

20 MR. HEBERT: Thank you, no further questions.

21 JUDGE GOLDMAN: Okay.

22 MR. FASSIO: We don't have any redirect, thank you.

23 JUDGE GOLDMAN: Thank you. We are operating under a

24 sequestration order, which means you shouldn't talk about your

25 testimony with anyone who has been or could be a witness. Thank
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1 you.

2 MS. BETTS: Can we just have a couple minutes, Your Honor?

3 JUDGE GOLDMAN: Yes.

4 (Recess taken.)

5 JUDGE GOLDMAN: Back on the record. Next witness.

6 MR. FASSIO: Respondents call Eric Koontz, Your Honor.

7 ERIC KOONTZ

8 called as a witness by the Respondent, having been first duly

9 sworn, as hereinafter certified, was examined and said as

10 follows:

11 DIRECT EXAMINATION

12 BY MR. FASSIO:

13 Q. Mr. Koontz, can you please state your full name for the

14 record?

15 A. Eric Koontz.

16 Q. And Mr. Koontz, for what company do you work?

17 A. Murray American Energy Corporation.

18 Q. What subsidiary of Murray American Energy do you work for?

19 A. Marshall County Coal Company.

20 Q. What position do you hold?

21 A. General superintendent.

22 Q. What are your job duties as general superintendent?

23 A. Oversee the operation of the entire complex between the prep

24 plant, underground and river facilities.

25 Q. To whom do you report?
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1 A. Eric Grimm, who is the general manager of that operation.

2 Q. When did you start your current position?

3 A. June of 2014.

4 Q. And what other positions have you held with Marshall County

5 Coal Company?

6 A. That's the only one.

7 Q. Have you previously worked at other mines?

8 A. Yes, sir.

9 Q. Which mines?

10 A. Century Mine, Ohio Valley Coal Company, American Coal

11 Company.

12 Q. Okay. And where are those located, just for the record?

13 A. Century Mine and Ohio Valley are in Ohio, the American Coal

14 Company is in Illinois.

15 Q. Thank you, sir. Mr. Koontz, are you familiar with an

16 employee named Mark Moore?

17 A. I know Mark Moore.

18 Q. What is Mr. Moore's position with Marshall County?

19 A. He is a CM operator.

20 Q. Do you know what that job entails?

21 A. That job entails on the development section, he runs the

22 machine that actually does the coal digging, it's the quarter

23 back, if you put it in other terms, kind of a lead position.

24 Q. How often do you interact with Mr. Moore?

25 A. Rarely.
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1 Q. Are you generally aware of the allegations made by Mr. Moore

2 concerning this unfair labor practice?

3 A. I have a general idea.

4 Q. What involvement do you have with this charge?

5 A. In September of 2016, I issued discipline to Mr. Moore.

6 Q. Okay. And when you say he was late to work, what do you

7 mean by he was late to work?

8 A. Employees are to be dressed and ready for work at 4:00. In

9 this case, it was afternoon shift, and Mr. Moore was not ready

10 at the starting time of his shift.

11 Q. What's the process by which miners load in to the mine or

12 travel into the mine; can you describe that for us?

13 A. The starting time we have with the number of employees we

14 have, we have a staggered start time. We have groups that start

15 quarter to the hour and groups that start on the hour.

16 Mr. Moore was to start on the hour.

17 Q. Why do you have that staggered start times? Is there a

18 reason for that?

19 A. It's a logistic reason to help the operation part of the

20 mine. Instead of having people all standing at one area, we do

21 that to get people to their working areas and out of the mine in

22 a safe fashion.

23 Q. How are miners made aware of their appointed times to enter

24 the mine?

25 A. We have it posted.
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1 Q. How is that posted? Are there multiple ways it's posted?

2 A. We have TVs around the building by all the portals where

3 they say different type of postings, and in this case we have it

4 at the locker room doors, the elevator drop policy, and we have

5 it actually at the cage we drop into the mine.

6 Q. Since you mentioned it, I would ask that you be given

7 General Counsel's Exhibit 15, which is the cage priorities list.

8 Take a moment to review that Mr. Koontz. I have a couple

9 questions about it.

10 A. Okay.

11 Q. Are you ready?

12 A. Yes.

13 Q. Thank you. What is this document, Mr. Koontz?

14 A. It's a cage priority document that's created by myself.

15 Q. Okay. This exhibit that you're looking at, General Counsel

16 Exhibit 15, this is not the current policy; is it?

17 A. It's updated when the names of sections change, but the

18 starting times, everything stays the same.

19 Q. But this one was effective in June of 2016?

20 A. I believe I edited one in December of 2016 is the latest.

21 Q. Why are there changes made to this document when they are

22 made?

23 A. It's primarily if we have different timing, just essentially

24 these guys need to get there first, but for the most part, it's

25 name changes, really, what do they do throughout the mine is

APP0439

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 288 of 395



Page 325

1 really just a name change. We keep it updated so the employees

2 are updated.

3 Q. What if any changes are made to the section at the bottom

4 left, which details that miners must be at the cage, or at their

5 cage on time or face potential suspension?

6 A. There has been none.

7 Q. Has that always been on the sheet?

8 A. Yes, sir.

9 Q. Why is it important that miners are punctual in getting to

10 the cage on time?

11 A. When guys bid on a specific shift, you read this, it talks

12 about crew, anybody that don't bid crew, so people can be put on

13 any given -- any guy can go on that first cage with a different

14 crew, so they are not assigned an exact crew. You try to place

15 them with a crew, but if anybody calls off, in this case, a CM

16 operator, not everybody can do that job, there is very few

17 people that are on that shift. So if somebody is needed, they

18 may go with a group of guys they didn't go with before, and that

19 happens quite frequently.

20 Q. Your testimony is that crew changes happen often then?

21 A. Yes.

22 Q. And why -- and I think you explained this, I just want to be

23 clear, how would employees not being dressed and ready at the

24 point of the start time effect their ability to make those crew

25 changes for management?
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1 A. It creates problems for the shift boss, and it slows the

2 process down. We have everything set up on the mine for them to

3 load onto a bus, get going, sometimes the travel is up to 45

4 minutes depending on where they are going. The rest of the work

5 in the mine is waiting for them to get in and get out, and the

6 employees that are in there, we make every attempt to get them

7 out of the mine quickly. Everything has got to move quickly,

8 and showing we have a really good organized practice for this.

9 Q. Mr. Koontz, how did you become aware that Mr. Moore was not

10 arriving at the cage on time?

11 A. I saw him on camera.

12 Q. Okay. And you said you saw him on camera. Where are these

13 cameras located?

14 A. I have a camera system in my office, and it's not uncommon

15 for me to watch different things throughout the facility in

16 remote locations.

17 Q. What did you see Mr. Moore doing that day that made you

18 think he was going to be past the time?

19 A. I saw him walking toward the time clock, and I noticed the

20 time was two to three minutes to the hour, and I knew that he

21 would not be ready for his shift.

22 Q. And I think you mentioned this earlier, what time was

23 Mr. Moore supposed to be at the cage?

24 A. 4:00.

25 Q. What time approximately did Mr. Moore finish preparing to go
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1 underground?

2 A. He walked out with his -- doing his water after he got his

3 battery, his light, his radio it was 4:07, 4:08.

4 Q. What did you do in response to witnessing Mr. Moore's

5 tardiness?

6 A. When I saw what was going on, I went and found the shift

7 boss, John Brone, he is in an office over, doing paperwork prior

8 to his shift, and I told him to go check this out, Mr. Moore

9 appears to be late, and I had some information, but I know they

10 talked to him before. It's been a repetitive problem for him.

11 And I told him to go check this out, perhaps Mr. Moore was late

12 by 4:00, that he needs to be suspended.

13 Q. You just mentioned several folks had conversations with him

14 before. Who told you about those conversations with Mr. Moore

15 regarding his arrival at work and the time he arrived?

16 A. I had heard his shift foreman, John Brone, and then there is

17 an assistant shift foreman, Tim Phillips, I heard them speak of

18 it before, and they keep us up to speed on different things

19 throughout the mine.

20 Q. So I think you testified that Mr. Brone went to speak with

21 Mr. Moore then?

22 A. Yes.

23 Q. That was at your behest because you were telling him to send

24 him home because he was late?

25 A. Absolutely.
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1 Q. After Mr. Brone spoke with Mr. Moore, what occurred?

2 A. He went up, saw that Mr. Moore was late, and he sent him

3 home and told him somebody at the mine would be in contact,

4 suspended him, and told him HR would be in touch. The following

5 day, we had Mr. Moore come to the mine. We had a meeting with

6 myself, the HR personnel, his union representation and we went

7 over, you know, why he was suspended, which he knew, we went

8 over some things. In the meantime, I showed him, you know, what

9 I have seen, I had HR actually pull some documents up to show

10 his time probably three or four weeks prior to this incident.

11 It was very clear, he cut it way too close.

12 As an employee, he was getting there, 12 minutes, 11

13 minutes, he was not getting enough time compared to how our

14 other employees get to work on time to prepare. I talked to him

15 about this, I counseled him on perhaps there is a wreck down the

16 road, he is putting himself, you know, in a bad situation, let

17 alone the safety of the other miners when he can't be there to

18 do his job.

19 We reviewed that and he went back to work.

20 Q. You said -- I think you mentioned in your testimony that you

21 showed him what you saw. How did you show him what you saw?

22 A. When we had suspended him the prior day, I actually -- any

23 time there is a suspension or something, I have means to pull

24 the still images from seeing Mr. Moore late to work, so I

25 printed those documents off for HR. It's not uncommon for
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1 anything that would be seen on camera, and I had those documents

2 readily available for the file.

3 Q. And since you speak of them, I believe we have Respondent's

4 Exhibit 201, which is a series of photographs. Please take a

5 moment to review these documents.

6 JUDGE GOLDMAN: I handed the witness what's previously been

7 marked as Respondent's 201.

8 Q. Are you ready, Mr. Koontz?

9 A. Yes, sir.

10 Q. Mr. Koontz, we are going to go through these in order. If

11 you look on the first page, there is a Post-It note which is

12 affixed to these photos?

13 A. Uh-huh.

14 Q. Did you write this Post-It note, sir?

15 A. Yes, sir.

16 Q. And can you explain what this Post-It note means?

17 A. You know, once there is a suspension involved and I pulled

18 the stills, one thing that I thought I should check is really

19 check that the clocks are in synchronization. I am looking at a

20 clock on the camera, make sure it synchronizes with the time

21 clock. When I did that, it was shown that the time clock was

22 not in sync with the camera, which made him later than he

23 already was.

24 Q. So in other words, the time stamps on this camera are

25 earlier than the actual time, and is your calculation the time
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1 clock is 105 seconds ahead, is that what you calculated that to

2 be the difference between the two?

3 A. Yes.

4 Q. Thank you, sir. In this first paragraph that we have here,

5 I believe Mr. Moore testified that he was this fellow in the

6 front right of this photo; is that correct, sir?

7 A. Yes.

8 Q. Is that who you identified as Mr. Moore?

9 A. Yes.

10 Q. And at this point, the time stamp that you were viewing

11 reads 3:55:55; is that correct?

12 A. Yes, sir.

13 Q. Next photograph, can you identify Mr. Moore in that

14 paragraph for us?

15 A. Black T-shirt in the center of the picture.

16 Q. And he is facing the camera?

17 A. Yes, sir.

18 Q. And the time stamp is about 30 seconds later?

19 A. Yes.

20 Q. And when you were watching Mr. Moore, had he clocked in at

21 this point?

22 A. Between this photo and this photo, he would have clocked in

23 that time.

24 Q. Can you identify Mr. Moore in this photograph?

25 A. He has like a lime green reflective shirt.
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1 Q. And he is in the back of the photograph now?

2 A. Yes.

3 Q. And again, the time stamp on this is 4:04:21?

4 A. Yes.

5 Q. This is after he had dressed for the day; is that correct?

6 A. This is prior to him getting his radio, his light and his

7 water.

8 Q. In between the last photo and this photograph, what did

9 Mr. Moore do, the previous one and --

10 A. Changed his clothes and come out.

11 Q. For the record, we are looking at the photograph Bates

12 stamped number 30 on the bottom right, internally numbered.

13 Fourth photograph in the series, Bates stamp number 31

14 for the record, which one of these folks is Mr. Moore?

15 A. Has his arms up pulling the radio out with the reflective

16 shirt.

17 Q. And again, the time stamp on this is 4:04 and 37 seconds; is

18 that correct?

19 A. Yes.

20 Q. Let's go to the next one Bates stamped 32. This is

21 Mr. Moore -- which one of these people is Mr. Moore?

22 A. Same reflective shirt, he is behind that cart heading for

23 the elevator.

24 Q. And this is after he has gotten his radio then?

25 A. That would have been his radio, his detector and his light,
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1 it's obviously on.

2 Q. Where did he have to go to get his detector?

3 A. Coming out of there, he would have went to the left to get

4 his radio, he took a right about the same distance to get his

5 detector.

6 Q. How far is the walk?

7 A. Roughly 75 feet.

8 Q. And the last photograph in the series, Bates 33, can you

9 identify Mr. Moore in that photograph?

10 A. He is in the left side, same reflective shirt and bibs, and

11 he is getting water out of the water area.

12 Q. At the end of this series of photographs, is that when you

13 sent Mr. Brone out to find him?

14 A. He got there shortly after this time.

15 MR. FASSIO: I would offer Respondent's Exhibit 201.

16 MR. HEBERT: Let me be brief.

17 EXAMINATION EN VOIR DIRE

18 BY MR. HEBERT:

19 Q. So the handwriting at the bottom of the front page, that's

20 your handwriting?

21 A. The Post-It note?

22 Q. Yes, the handwriting?

23 A. Yes.

24 Q. You said that the time clock and the camera were not in

25 sync. How did you figure out which one is which, like which one
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1 was the right time?

2 A. Well, even looking at the time stamps, this was done after

3 the fact, you know, doing some research. He was late, you know,

4 looking at the time stamps on the clocks on the camera clocks.

5 After the fact, you know, obviously, we suspended an employee, I

6 was doing some research, we are going to counsel the gentleman

7 the next day, I actually had somebody stand at the clock and

8 they read the clock while I read the time on the screen.

9 Q. So you read the time clock. So you had an employee stand at

10 the time clock?

11 A. Yeah.

12 Q. How do we know that it's not the other way around, that

13 it's --

14 A. Because it's a verified fact.

15 Q. Did you compare it to another clock besides the punch in

16 clock?

17 A. The server has got its own time there, official time. There

18 is really nothing to compare those two separate --

19 Q. So I guess I am kind of confused about how we are figuring

20 out what time it actually is. I mean, if the question is, you

21 know, whether he was late or not, I think timing matters, and it

22 seems like this is not an accurate representation of time.

23 JUDGE GOLDMAN: He is not really saying it is, he is just

24 saying it's a difference.

25 MR. HEBERT: Right.
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1 MR. FASSIO: Your Honor, if I may, I can ask a couple

2 questions.

3 JUDGE GOLDMAN: It's his voir dire, hold on. Go ahead.

4 Q. Mr. Koontz, what's the official time at the mine for when

5 people clock in?

6 A. The time clock.

7 Q. That's the standard by which all other things are judged; is

8 that correct?

9 A. Yes.

10 MR. FASSIO: Is that sufficient?

11 MR. HEBERT: Yes. Yes.

12 MR. FASSIO: I offer the exhibit.

13 MS. ULBIG: If I may, I am still objecting to that. This is

14 based on hearsay. We don't have the testimony of the person who

15 actually stood at the supposed place, wherever it is that he

16 compared it to.

17 JUDGE GOLDMAN: Well, let me ask you a couple of questions.

18 Forget about the Post-It note. Who printed out these pictures?

19 THE WITNESS: Me.

20 JUDGE GOLDMAN: And you did it at the time where it says

21 date of print?

22 THE WITNESS: Yeah.

23 JUDGE GOLDMAN: And that's the time you did all of them?

24 THE WITNESS: Yes.

25 JUDGE GOLDMAN: Where do you do that? Where do you print
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1 these out?

2 THE WITNESS: You can do it right from your computer, right

3 from my computer. I am one of three people on the property that

4 have access to that.

5 JUDGE GOLDMAN: And then the -- but these are the ones you

6 printed out?

7 THE WITNESS: Yes, at that time.

8 JUDGE GOLDMAN: And this Post-It note, tell me again how

9 you -- what the basis for creating that was?

10 THE WITNESS: Once -- you know, I am typically used to, you

11 know, grievances filed or such and --

12 JUDGE GOLDMAN: What you do in this case, how did you do it?

13 THE WITNESS: I actually contacted the HR manager at the

14 mine, and said would you go stand at the time clock and tell me

15 what time it says and call me while I am looking at the computer

16 here, this server screen, this time.

17 JUDGE GOLDMAN: This is over the phone?

18 THE WITNESS: Yes. I was looking at him while he is looking

19 at the time clock.

20 JUDGE GOLDMAN: On the camera?

21 THE WITNESS: Yeah.

22 MR. HEBERT: I have a couple other questions.

23 EXAMINATION EN VOIR DIRE

24 BY MR. HEBERT:

25 Q. Have you done this before?

APP0450

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 299 of 395



Page 336

1 A. Not this particular type event, but other things, yes,

2 cameras are used frequently.

3 Q. For an employee being late, have you printed out pictures of

4 the video camera before?

5 A. In certain circumstances, yes. Every case is different.

6 Yes, we have used pictures for a vast amount of things.

7 Q. Including being late?

8 A. Yes.

9 Q. Do you remember when the last time when you did that was?

10 A. I don't recall.

11 JUDGE GOLDMAN: That's really cross, not voir dire.

12 MR. HEBERT: I apologize, I will save the remainder of my

13 questions for cross.

14 JUDGE GOLDMAN: He is moving the exhibit.

15 MR. HEBERT: I object to the authenticity.

16 MS. ULBIG: Union concurs.

17 JUDGE GOLDMAN: I think it's been sufficiently identified,

18 so I am going to receive it.

19 The witness testified he created it, testified how he

20 created it, and that's good enough.

21 So it's received.

22 (Respondent's Exhibit 201 (now marked R-6) marked in

23 evidence.)

24 MR. HEBERT: Can we go off the record real quick?

25 (Discussion off the record.)
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1 DIRECT EXAMINATION (CONT'D)

2 BY MR. FASSIO:

3 Q. Mr. Koontz, when you held the meeting you referred to to

4 issue discipline to Mr. Moore, who was present?

5 A. Amy Bailey, who is an HR representative for us, Adam

6 Hartley, who is a representative of the miners, and Mr. Moore.

7 Q. What did you discuss in that meeting?

8 A. We went over why Mr. Moore was suspended. I went over he

9 had been spoken with by a shift foreman on numerous occasions

10 before. I went over the time sheets that I had HR produce to

11 review those, and it was -- there was a counseling session to

12 show him, you know, how he has been so close to late so many

13 times.

14 Q. What did Mr. Moore say, if anything?

15 A. He acknowledged what I was saying, but he did not speak.

16 JUDGE GOLDMAN: I don't understand that.

17 THE WITNESS: I said do you understand this, Mark? You

18 know, I would show him, he acknowledged what I was showing him,

19 he would say yes, but he did not speak beyond that.

20 Q. What if any grievance was filed on this issue?

21 A. There was no grievance.

22 Q. You didn't receive any notice of one?

23 A. No, sir.

24 Q. Switching gears, are you aware of a discussion between

25 Mr. Crowe and Mr. Moore that took place regarding Mr. Moore
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1 threatening to file a grievance during a roof fall in June of

2 2016?

3 A. I am aware there was a discussion. I was actually on

4 vacation that week, I was not present at the mine.

5 Q. You weren't involved in any way in that incident?

6 A. No, sir.

7 Q. What if anything did Mr. Moore say in that September 20th

8 meeting about the discipline you were giving him being

9 retaliatory?

10 A. Nothing.

11 Q. Mr. Koontz, what knowledge did you have about Mr. Moore's

12 filing of an unfair labor practice charge with regard to that

13 incident with Mr. Crowe?

14 A. Very little.

15 I am made aware when there is a labor charge at the

16 mine, if I am not the person involved, I have little to do with

17 it.

18 MR. FASSIO: I don't have any further questions at the

19 moment.

20 JUDGE GOLDMAN: Your witness.

21 MR. HEBERT: Could we just have a few minutes?

22 JUDGE GOLDMAN: Sure.

23 (Recess taken.)

24 JUDGE GOLDMAN: Back on the record.

25 We are ready for cross.
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1 CROSS EXAMINATION

2 BY MR. HEBERT:

3 Q. My name is Zach, I am an attorney for the NLRB. A couple of

4 questions for you concerning your testimony. So I first wanted

5 to ask you, how many cages have gone down by 4:05 that day?

6 A. I couldn't give you the exact number.

7 Q. Do you have an idea?

8 A. Maybe three.

9 Q. Do you know if all the longwall people were done at that

10 point?

11 A. I would assume so, yes.

12 Q. You do know?

13 A. Yes.

14 Q. You do know all of them went down?

15 A. I would assume, people were gone.

16 Q. I'm asking if you knew that all the longwall crew had gone

17 down at the time that Mark Moore was disciplined?

18 A. I didn't witness them go down.

19 Q. Is there an afternoon shift that starts after 4:00 p.m.?

20 A. No, sir.

21 Q. Going to Respondent's 201, going to page 4031, so four zeros

22 and a 31, how many of those employees were disciplined that day

23 for being late?

24 A. Zero.

25 Q. I thought Mark was in there?
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1 A. Mark Moore, yes.

2 Q. So one?

3 A. Yes.

4 Q. How many employees are in that picture?

5 A. There are four people.

6 Q. Go on the next page.

7 A. Which number?

8 Q. 000032. How many employees are there?

9 A. There are two employees.

10 Q. How many were disciplined?

11 A. One.

12 Q. And going to the last page, 33, how many employees are

13 there?

14 A. There are three.

15 Q. How many were disciplined?

16 A. One.

17 Q. Okay. Now, you say you're not aware of how many cages

18 exactly had gone down?

19 A. No.

20 Q. No, that's not correct?

21 A. I don't know the exact number of cages that have caged that

22 day.

23 Q. Okay. Going to General Counsel Exhibit 15, it's the cage

24 priority list, can you read the last sentence on the bottom left

25 which says note?

APP0455

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 304 of 395



Page 341

1 A. The last sentence of that?

2 Q. Yes.

3 A. If you miss your designated cage, you will be considered

4 AWOL and sent home.

5 Q. Without knowing how many cages had gone down, how do you

6 know that he had missed his cage?

7 A. Our start time, if you look above, says 4:00 p.m. start

8 time. All employees are to be dressed and ready to start at

9 4:00 p.m.

10 Q. But the policy says if you miss the designated cage, you

11 will be considered AWOL and sent home. Did he miss his cage?

12 A. My understanding is his employees already went down.

13 Q. What was that understanding based off of?

14 A. What I was told by the shift foreman and others.

15 Q. I thought you told John Brone at 4:00 to be on the look out

16 for him because he was going to be late after 4:00?

17 A. Yes, sir.

18 Q. But you didn't know how many cages or who had gone down

19 until after he was suspended?

20 A. I am confused.

21 Q. Sure. So you didn't know how many cages had gone down until

22 after you suspended him?

23 A. I knew that Mr. Moore was late for his 4:00 p.m. start time.

24 Q. But the question was did he miss his cage?

25 A. Mark Moore is a good seam operator. 4:00 p.m. is his start
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1 time. I don't know where you're getting a cage assignment, but

2 there is no reason Mark Moore wouldn't be the seam operator on

3 the west side B crew, we do not bid crews.

4 Q. So when is that assignment made?

5 A. It's made each day before the shift.

6 Q. Right. Where?

7 A. We have a little area where the men are standing around.

8 Q. The shift foreman table?

9 A. That's before the cage though.

10 A. Yes.

11 Q. So he would have passed that before he clocked in?

12 A. In this case, I believe he did not. He came in another

13 door. All men know to go see the shift boss.

14 Q. Around the time they clock in?

15 A. Most of them are generally early to work and have plenty of

16 time to go do that.

17 Q. This is a repetitive problem for Mark?

18 A. Yeah.

19 Q. So there is discipline in his record for this; right?

20 A. There was no discipline.

21 Q. I thought this was a repetitive problem?

22 A. They talked to him several times, yeah.

23 Q. Was that ever reduced to writing?

24 A. Obviously, no.

25 Q. Was he ever given a verbal warning?
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1 A. Not a written verbal, but they talked to him on several

2 occasions.

3 Q. Was he ever given a written warning?

4 A. Not for his file, there was nothing.

5 Q. So General Counsel subpoenaed all this many documents based

6 on being late for work, would it surprise you that only two

7 documents were responsive?

8 A. That is surprising.

9 Q. That is surprising. Why is that?

10 A. You're saying --

11 Q. Only two documents for employees being late?

12 A. I would assume there was more than that.

13 Q. Okay. Would it surprise you if the only two documents I

14 told you about involved employees that were 38 minutes and 40

15 minutes late?

16 A. Would that surprise me?

17 Q. Yes.

18 A. Late is late.

19 Q. Sure.

20 A. We are very strict on your start times.

21 Q. You're very strict but no one else had received a warning

22 for being a couple minutes late?

23 A. I issued it as discipline. It felt just, and if I saw

24 somebody late tomorrow, I would issue the same discipline.

25 Q. Sure.
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1 MR. HEBERT: No further questions.

2 JUDGE GOLDMAN: Any follow? Up.

3 MR. FASSIO: Couple minutes.

4 JUDGE GOLDMAN: I do have a small question. The thing with

5 the pink tag, do you know what day that is?

6 THE WITNESS: The same day this is captured, it doesn't

7 relate to that time, but this is the same day these were printed

8 out.

9 JUDGE GOLDMAN: This is after he has been told?

10 THE WITNESS: Yes.

11 JUDGE GOLDMAN: And he's got the meeting coming up the next

12 day?

13 THE WITNESS: Exactly.

14 MR. FASSIO: Just a couple, Your Honor.

15 REDIRECT EXAMINATION

16 BY MR. FASSIO:

17 Q. Mr. Koontz, you were asked some questions on cross about the

18 other individuals in that paragraph. I assume that you wouldn't

19 be able to identify every person in that paragraph?

20 A. No.

21 Q. Would you know who they were if we went through them?

22 A. I know some of the individuals I have seen in these

23 pictures, not everybody.

24 Q. Would you be able to tell me the start times for those

25 individuals?
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1 A. No.

2 Q. So you would know when their start times were?

3 A. No.

4 Q. Would you be able to tell me if they were then late or not?

5 A. No.

6 Q. Why would you be able to tell me when Mr. Moore is on that

7 paragraph?

8 A. Because I know Mr. Moore and what shift he was on.

9 Q. Why were you sensitizing Mr. Moore clocking in so close to

10 the time he started? Why were you sensitizing Mr. Moore

11 clocking in so close to start time?

12 A. I had been told about it prior to.

13 Q. So what then was the reason that you were watching Mr. Moore

14 on the camera?

15 A. I wasn't looking specifically for Mr. Moore. I saw him on

16 the camera late and then acted.

17 Q. You said that you're very strict on start times. When do

18 you feel it's appropriate to discipline an employee then for

19 being late?

20 A. We talk about it quite frequently so, you know, this

21 infraction was indeed.

22 Q. What evidence do you have to have in order to discipline an

23 employee?

24 A. Typically, if I see it happen as a supervisor, you know, I

25 can impart discipline. In this case, I saw him here, and hence
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1 why the picture it's were made.

2 Q. When you don't see an employee or you don't identify

3 somebody in the process of doing something that violates one of

4 your rules, is there a way to discipline that employee?

5 A. I would not discipline if I didn't see something.

6 JUDGE GOLDMAN: Any follow-up?

7 MR. HEBERT: Nothing further.

8 JUDGE GOLDMAN: You're excused. We are operating under a

9 sequestration order, which means you shouldn't talk about the

10 testimony today with anyone who has been or could be a witness.

11 We can go off the record.

12 (Recess taken.)

13 MR. FASSIO: Your Honor respondents, call John Brone.

14 JOHN BRONE

15 called as a witness by the Respondent, having been first duly

16 sworn, as hereinafter certified, was examined and said as

17 follows:

18 DIRECT EXAMINATION

19 BY MR. FASSIO:

20 Q. Mr. Brone, can you please state your full name for the

21 record?

22 A. John Brone.

23 Q. Mr. Brone, for what company do you work?

24 A. Marshall County Coal Company.

25 Q. What position do you hold with the Marshall County Coal
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1 Company?

2 A. I am the shift foreman.

3 Q. What are your job duties?

4 A. I oversee the safe and efficient production of coal.

5 Q. To whom do you report, Mr. Brone?

6 A. Mine foreman.

7 Q. When did you start in your current position?

8 A. I have been in this position for seven years, since

9 Mr. Murray took over.

10 Q. What other positions have you held with Marshall County Coal

11 Company?

12 A. Just this one.

13 Q. Have you previously worked at any other mines operated by

14 Murray American Energy?

15 A. No, sir, I have not.

16 Q. Mr. Brone, do you know an employee named Mark Moore?

17 A. Yes, I do.

18 Q. What is Mark Moore's position?

19 A. He is a continuous miner operator.

20 Q. How often do you interact with him?

21 A. Maybe once, twice a month.

22 Q. You don't supervise him directly then?

23 A. No, sir, I do not supervise him directly.

24 Q. Are you generally aware of the allegations made by Mr. Moore

25 regarding this unfair labor practice charge?
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1 A. Generally, yes.

2 Q. Mr. Brone, there has been some testimony regarding

3 Mr. Moore's problems with showing up on time or too close to the

4 start of a shift. Were you aware of those problems?

5 A. Yes, sir, I am.

6 Q. What have you said to Mr. Moore about his habit of showing

7 up close to the start of shift?

8 A. I have tried to counsel him several times about being to

9 work more quick.

10 Q. Why is it important that the miners show up in advance of

11 their appointed start time?

12 A. Keeps the whole process going smooth.

13 Q. If folks are late, what kind of issues result from people

14 being tardy?

15 A. You could have pretty good size delays in production.

16 Q. At the beginning of every shift, are you aware that there

17 are shift assignments that people are given to be on certain

18 crews for that shift?

19 A. Yes.

20 Q. How if at all are those altered, like on a daily basis, do

21 they shift at all?

22 A. They do sometimes, yes, sir depending on manpower,

23 absenteeism.

24 Q. Mr. Brone, I am going to ask you a couple questions about

25 the events of September 19th. Do you recall that day?
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1 A. Yes, sir, I do.

2 Q. Do you recall having a conversation with Eric Koontz that

3 day?

4 A. Yes, I do.

5 Q. During that conversation, did he ask you to speak with

6 Mr. Moore?

7 A. Yes, he did.

8 Q. What did he ask you to convey to Mr. Moore?

9 A. He asked me to go send Mr. Moore home.

10 Q. Why?

11 A. Because he was not already at his appointed time.

12 Q. Did you go find Mr. Moore?

13 A. Yes, I did.

14 Q. What did you say to Mr. Moore when you told him?

15 A. I told Mark to go home, HR would talk to him in the morning.

16 Q. Did you say anything else to him at that time?

17 A. I didn't at that time, no, sir.

18 Q. Did you respond in any fashion?

19 A. I think he asked me why, I told him because he was late.

20 Q. Did he say anything else to you at that point?

21 A. He said step one, which I just reiterated go home, I will

22 talk to you tomorrow.

23 Q. What did you say in response to his grievance?

24 A. I told him go home.

25 Q. What happened to that grievance? Did it ever escalate?
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1 A. No, it never went anywhere.

2 Q. Were you involved in the disciplinary action the next day

3 that was taken against Mr. Moore?

4 A. No, sir, I wasn't.

5 Q. You were not present in that meeting at all?

6 A. No, sir.

7 MR. FASSIO: That's all the questions I have.

8 JUDGE GOLDMAN: Your witness.

9 MR. HEBERT: Just two brief questions.

10 CROSS EXAMINATION

11 BY MR. HEBERT:

12 Q. My name is Zach Hebert, I am an attorney for the NLRB. So

13 Mr. Koontz directed you to send Mark home that day; correct?

14 A. Yes, sir, he did.

15 Q. And then you testified that you counseled Mark several times

16 but you never reduced anything to writing; correct?

17 A. That's correct. I try to give the guys the benefit of the

18 doubt first.

19 Q. Sure.

20 MR. HEBERT: Nothing further.

21 MR. FASSIO: No redirect.

22 JUDGE GOLDMAN: We are operating under a sequestration

23 order, which means you shouldn't talk about your testimony today

24 with anyone who has been or could be a witness. Off the record.

25 (Recess taken.)
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1 MS. BETTS: Respondents call Chris Simpson.

2 CHRISTOPHER SIMPSON

3 called as a witness by the Respondent, having been first duly

4 sworn, as hereinafter certified, was examined and said as

5 follows:

6 DIRECT EXAMINATION

7 BY MS. BETTS:

8 Q. Mr. Simpson, can you please state your full name for the

9 record?

10 A. Christopher Simpson.

11 Q. By whom are you currently employed?

12 A. Murray Energy.

13 Q. What mine?

14 A. Marion County Mine.

15 Q. What's your role?

16 A. I run the Miracle Run portal, I am a portal supervisor.

17 Q. How long have you been in that position?

18 A. The last five months.

19 Q. What position did you hold before that?

20 A. Prior to that for about five months I was the assistant

21 portal supervisor, and before that I was a project engineer.

22 Q. Are you familiar with an employee named Jamie Hayes?

23 A. I am.

24 Q. How do you know who he is?

25 A. I have known Jamie for seven or eight years. When he first
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1 started the mining industry, he was on my section when I was

2 still section foreman. He ran shuttle car for me at the time.

3 Then he later bid away, and I met up with him again.

4 Q. Is he currently an employee of Murray, to your knowledge?

5 A. He is not.

6 Q. How do you know that?

7 A. First step was WVU called me for a recommendation and asked

8 if he was a good employee. Jamie always did his job with me

9 before, so I gave him a positive recommendation. About four

10 days after that, he brought his formal two weeks notice in to

11 me.

12 Q. I know this is a long time ago, I want to direct your

13 attention to December 16 of 2015. Do you remember a safety

14 meeting that day run by Don Jones?

15 A. I do.

16 Q. Who is Don Jones?

17 A. Don Jones at that time held the same position I hold

18 currently.

19 Q. Of the Miracle Run?

20 A. Yes.

21 Q. Is Mr. Jones with the company?

22 A. No, he has retired since.

23 Q. Did you participate in that safety meeting?

24 A. I was there, but I did not fully participate.

25 Q. Why were you there?
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1 A. I was there -- at that time, I was a project engineer, so I

2 had several contractors outside in the hallway close to where

3 they were getting them prepared to work for the day.

4 Q. Could you see the meeting?

5 A. I could.

6 Q. Could you hear the meeting?

7 A. Yes, ma'am.

8 Q. Did you hear Mr. Jones say anything in that meeting about

9 safety issues or safety complaints?

10 A. I heard him in talking about any time they had safety

11 issues, that he wanted to know about them so he could help take

12 care of them.

13 Q. Did he instruct employees that they had to make safety

14 complaints to him?

15 A. No, ma'am.

16 Q. Did he instruct employees that they couldn't make safety

17 complaints to MSHA?

18 A. No, ma'am.

19 Q. Did he tell employees that they would be discipline for

20 making safety complaints to the agency?

21 A. No, ma'am.

22 Q. Did you hear anyone else speak?

23 A. The only other person was Jamie Hayes that day.

24 Q. How do you know Mr. Hayes was speaking?

25 A. I spent enough time with him on section previously I knew
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1 his voice, and when he spoke up, he was pretty boisterous,

2 pretty loud, it caught my attention.

3 Q. What did Mr. Hayes say, if you can remember?

4 A. Don made a comment about coming out and asking for safety

5 concerns to be brought to him so he could take care of them, and

6 Jamie pretty abruptly came back and lashed out and yelled and

7 said Don had never taken care of anything he had had before.

8 Q. You said Mr. Hayes yelled?

9 A. Yes, he was aggressive.

10 Q. Why do you say aggressive?

11 A. Aggressive in the format I would say yelling at Don.

12 Q. How long did the full interaction last?

13 A. About a minute.

14 Q. How did it end?

15 A. Dave Chapman had to come in and break up the fight.

16 Q. When you say fight, why are you calling it a fight?

17 A. At a certain point, Jamie got up from his seat and made a

18 b-line physically towards Don and was putting his finger in his

19 face.

20 Q. He approached Mr. Jones?

21 A. Yes, ma'am.

22 Q. Do you remember anything else being said in that meeting

23 about safety complaints?

24 A. No.

25 MS. BETTS: I don't have any further questions for
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1 Mr. Simpson.

2 CROSS EXAMINATION

3 BY MR. SPUNGEN:

4 Q. Mr. Simpson, I am Cliff Spungen, counsel for the General

5 Counsel. I just have a few questions for you. You said you

6 weren't actually in this meeting that Mr. Jones was holding;

7 correct?

8 A. Yes.

9 Q. What were you doing?

10 A. I was in the hallway. The way the room lays out is you have

11 your lamp room, and then directly from that room there is a

12 hallway with benches the same -- it's just an attachment of that

13 room.

14 Q. And you were in the hallway?

15 A. Yes.

16 Q. Were you with other people?

17 A. Yes.

18 Q. What was your purpose being in the hallway at that time?

19 A. It was to make sure that my employees at that time got

20 underground.

21 Q. Were you speaking with your employees?

22 A. Intermittently off and on, but usually whenever the head

23 honcho talks, you usually pay attention to what's going on.

24 MR. SPUNGEN: Thank you, Your Honor. Thank you,

25 Mr. Simpson?
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1 JUDGE GOLDMAN: Okay. Thank you. You're excused. The

2 testimony given here today, we are under a sequestration order,

3 means you shouldn't talk about that testimony with anyone who

4 has been or could be a witness.

5 THE WITNESS: Thank you all for your time.

6 MS. BETTS: Thank you, Chris. Respondents are going to call

7 Pete Ward.

8 PETE WARD

9 called as a witness by the Respondent, having been first duly

10 sworn, as hereinafter certified, was examined and said as

11 follows:

12 DIRECT EXAMINATION

13 BY MS. BETTS:

14 Q. Mr. Ward, can you state your full name for the record?

15 A. Pete Ward.

16 Q. By whom are you currently employed?

17 A. Murray Energy.

18 Q. At what mine do you work?

19 A. Marion County Coal Mine.

20 Q. What's your role at the mine?

21 A. Now, it is just a shift foreman.

22 Q. Okay. What was your role prior to that?

23 A. It was assistant to the superintendent in charge of employee

24 relations.

25 Q. What were your duties as assistant to the superintendent in
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1 charge of employee relations?

2 A. To interact with our hourly and salary employees with

3 problems and anything, and take it back to our superintendent so

4 he can get those things taken care of.

5 Q. Did you regularly attend employee meetings?

6 A. Yes.

7 Q. I know this is a while ago, I want to direct your attention

8 to December 16 of 2015. Do you remember an interaction with

9 Jamie Hayes on that day?

10 A. Yes, I do.

11 Q. Did you attend a safety meeting on December 16th of 2015?

12 A. Yes, I did.

13 Q. What's a safety meeting?

14 A. Safety meeting, it can be a lot of things. Sometimes it

15 will be on a focused point that you want to bring about and talk

16 about. A lot of times, it will be things that are happening at

17 the mines, the jobs that are going to be done that day on that

18 shift and try to get some feedback and interaction with the

19 parties about what's going on.

20 Q. Do you remember what portal the meeting was at?

21 A. Miracle Run portal.

22 Q. Do you remember who ran the meeting?

23 A. Don Jones.

24 Q. Do you remember what time the meeting started?

25 A. It started at like 8:00.
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1 Q. Why were you there?

2 A. I went over that day, that was my job, interact with the

3 employees. The majority of our employees are the Metz portal

4 we. Have probably got two-thirds of our employees over there,

5 but I tried to get to our satellite portals whenever I could,

6 and Sugar Run, Miracle Run and prep plant, and that morning I

7 just decided to go to Miracle Run.

8 Q. Do you remember who all was present in that safety meeting?

9 A. Don Jones, Dave Chapman.

10 Q. Those are management employees?

11 A. Yes.

12 Q. Okay.

13 A. Jamie Hayes was there, Matt Sechetti, these are hourly

14 employees, Leroy Knotts was there, and maybe Junior Eddy, I

15 can't remember who else.

16 Q. Okay. Do you remember, did Mr. Jones discuss MSHA

17 complaints during that meeting?

18 A. Yes, he talked about the fact that we would like for the

19 employees to -- if they had complaints or things that they saw

20 or whatever, to bring them to management's attention and give us

21 a chance to take care of them.

22 Q. Did he tell employees not to file MSHA complaints?

23 A. No.

24 Q. Did he tell employees that they had to bring complaints

25 first to management?
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1 A. No.

2 Q. Did he tell employees there would be discipline for raising

3 MSHA complaints?

4 A. No.

5 Q. Do you recall if Jamie Hayes spoke up during that meeting?

6 A. Yes, he did. When Don started talking about the fact that

7 we would like them to bring complaints to us, Jamie, he got

8 excited and said he had brought the complaints before and nobody

9 had done anything.

10 Q. What was Mr. Hayes' demeanor?

11 A. What was that?

12 Q. What was Mr. Hayes' demeanor? Was he --

13 A. He was excited, agitated.

14 Q. Did anyone have to intervene?

15 A. Dave Chapman stood up and said Jamie, calm down. Let's keep

16 it civilized here, hold it down, be respectful when we are

17 talking.

18 Q. What happened next?

19 A. Jamie got mad and grabbed his stuff and took off for the

20 elevator.

21 Q. Did the meeting continue?

22 A. Yes, it did.

23 Q. Who conducted the meeting?

24 A. I conducted the meeting after that.

25 Q. To your knowledge, did Mr. Hayes get disciplined for his
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1 conduct during that meeting?

2 A. No.

3 MS. BETTS: No further questions, Mr. Ward.

4 MR. SPUNGEN: Just one minute, Your Honor. I have no

5 questions, Your Honor.

6 JUDGE GOLDMAN: Thank you, you're excused. We are operating

7 under a sequestration order, which means you shouldn't talk

8 about the testimony you have given here today with anyone who

9 has been or could be a witness. Thank you.

10 MS. BETTS: Thank you, very much. That's all we have for

11 today.

12 JUDGE GOLDMAN: Okay. So anything else before we go off the

13 record?

14 MR. SPUNGEN: No, Your Honor.

15 JUDGE GOLDMAN: So we will reconvene at 9:00 a.m. See you

16 then.

17 - - -

18 (Thereupon, at 3:41 o'clock p.m., the hearing was

19 continued, to resume at 9:00 o'clock a.m., Wednesday,

20 February 1, 2017.)

21 - - -

22

23

24

25
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 6

__________________________________
|

MURRAY AMERICAN ENERGY, INC. AND |
THE HARRISON COUNTY COAL COMPANY,|
A SINGLE EMPLOYER, |

|
Respondents |

|
and | Case No. 06-CA-174080

|
UNITED MINE WORKERS OF AMERICA, |
DISTRICT 31, LOCAL 1501, |
AFL-CIO, CLC |

|
Charging Party |

_________________________________|
|

MURRAY AMERICAN ENERGY, INC. AND |
THE MARION COUNTY COAL COMPANY, |
A SINGLE EMPLOYER, |

|
Respondents |

|
and | Cases Nos. 06-CA-170978

| 06-CA-171057
UNITED MINE WORKERS OF AMERICA, | 06-CA-171069 and
DISTRICT 31, LOCAL 9909, | 06-CA-186015
AFL-CIO, CLC, |

|
Charging Party |

_________________________________|

The above entitled matter came on for hearing pursuant to
notice, before DAVID I. GOLDMAN, Administrative Law Judge, at
the Morgantown City Hall, City Council Chambers, 289 Spruce
Street, Morgantown, West Virginia 26505, on Wednesday, February
1, 2017, commencing at 8:58 a.m.

VOLUME III

MORSE, GANTVERG & HODGE, INC.
112 Washington Place, Suite 1R
Pittsburgh, Pennsylvania 15219

412/281-0189
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1 (CAPTION CONTINUED)

2 |
MURRAY AMERICAN ENERGY, INC. AND |

3 THE MONONGALIA COUNTY COAL |
COMPANY, A SINGLE EMPLOYER, |

4 |
Respondents |

5 |
and | Case Nos. 06-CA-169736

6 | 06-CA-171085
UNITED MINE WORKERS OF AMERICA, | 06-CA-174075 and

7 AFL-CIO, CLC, | 06-CA-174152
|

8 Charging Party |
_________________________________|

9 |
MURRAY AMERICAN ENERGY, INC. AND |

10 THE MARSHALL COUNTY COAL COMPANY,|
A SINGLE EMPLOYER, |

11 |
Respondents |

12 |
and | Case Nos. 06-CA-183054 and

13 | 06-CA-185640
UNITED MINE WORKERS OF AMERICA, |

14 DISTRICT 31, AFL-CIO-CLC, |
|

15 Charging Party |
_________________________________|

16

17 - - -

18

19

20

21

22

23

24

25
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1 maintain the certain amount of belts, certain amount of track

2 and airways and seals so that we can run coal over them and keep

3 that area open. Sugar Run does the same thing.

4 Q. What about the prep plant?

5 A. The preparation plant, they process and clean all the coal

6 that we send outside, and then they put it in the railroad cars

7 and ship it to our customers.

8 Q. What happens at the Metz portal?

9 A. At the Metz portal, that's the main hub of the Marion County

10 Coal Company Coal Mine, we have the majority of our people

11 there. We also maintain part of the belt lines, part of the

12 tracks, part of the airways and seals, but the biggest thing we

13 do there is we portal up all the people there that mine coal for

14 the Marion County Mine, the longwall section and the CM section.

15 Q. What does that mean you portal up all the people that run

16 the coal?

17 A. They portal out of -- they all report to that portal and go

18 underground at that portal.

19 Q. What percentage of employees report to the Metz portal?

20 A. Between 70 and 75 percent.

21 Q. Where is the human resources office?

22 A. Human resource office is also at Metz portal.

23 Q. How long does it take to get from the Sugar Run portal to

24 the Metz portal?

25 A. On the surface?
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1 Q. On the surface, yes, sir.

2 A. Sugar Run to Metz is 15, 20, 22 minutes something like that.

3 Q. What about Miracle Run to Metz portal?

4 A. Miracle Run to Metz is about the same amount of time.

5 Q. What about the prep plant to the Metz portal?

6 A. Prep plant is about the same amount of time because it's

7 probably less than half a mile from the Sugar Run portal, so --

8 Q. Okay. Are you familiar with the parties' collective

9 bargaining agreement in your role?

10 A. Yes.

11 Q. Do you participate in grievance meetings?

12 A. I participate -- I participate in the step three grievance

13 meetings, yes.

14 Q. What happens in a step three grievance meeting?

15 A. Step three grievance meeting is normally a representative

16 from the United Mine Workers and a representative from the

17 company are supposed to meet at that meeting. They are supposed

18 to discuss evidence, not collect more evidence at that meeting,

19 discuss evidence, and then also discuss some parts of the

20 contract that pertain to that particular grievance and see if

21 they can't come to some sort of an agreement, some sort of a

22 settlement prior to going to arbitration. That's their last

23 meeting they have prior to going to arbitration.

24 Q. So for the judge, who generally attends the step three

25 grievance meeting?
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1 A. At our place it's normally Tim Baum, he is human resource

2 out of St. Clairsville, and Pam Layton, who is head of our human

3 resource department.

4 Q. Who from management attends the meeting?

5 A. I normally attend.

6 Q. Who from the union attends the meeting?

7 A. Whoever the district rep is.

8 Q. When you say St. Clairsville --

9 A. Let me back up one second. We usually have some of our mine

10 committee also attends.

11 Q. When you say St. Clairsville, what is that referring to?

12 A. St. Clairsville is our main office up in St. Clairsville,

13 Ohio.

14 Q. That's a corporate office?

15 A. Yes, ma'am.

16 Q. Does the grievant attend the step three meeting?

17 A. They do. They have every right to attend the step three

18 meetings. It's been my experience though throughout the years

19 that more times than not, they do not attend the meetings.

20 Q. If an employee participates in a step three meeting, are

21 they paid for their time?

22 A. No, they are not.

23 Q. Why not?

24 A. We have never paid them in the past, and it is not part of

25 the contract, does not say we have to pay them.
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1 Q. In terms of scheduling, how many step three meetings are

2 typically scheduled at one time?

3 A. That's hard to answer, because it depends on the number that

4 we have. And they have to be bunched up because we have three

5 shifts at that coal mine, we have to schedule them around the

6 shifts because we don't listen to their grievances during their

7 work shift, and they have to be scheduled around the shifts that

8 they work, and just depends on how many we got coming up at that

9 point in time. Might be ten, might be 20.

10 Q. Typically they are scheduled in a group, not just one off?

11 A. They try their best to keep them in a group, yes.

12 Q. When you first became the general manager at the Marion

13 Mine, we are talking in 2016, March, where were step three

14 meetings generally held?

15 A. I am being told that they were generally held at the portal

16 at which they occurred.

17 Q. Who told you that?

18 A. Probably Pam.

19 Q. Okay.

20 A. Layton.

21 Q. To your knowledge, were they always held at the portal where

22 the employee was assigned?

23 A. They were not always held there, no. I mean, I can give you

24 a couple reasons why not.

25 Q. Go ahead.
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1 A. Sometimes, you know, you had committeeman that showed up,

2 they show up at these step threes, if they ended up being the

3 grievant and maybe they were -- maybe they portal at a different

4 portal than what we were listening to the grievances on, they

5 might go ahead and bring their grievance up at a step three, and

6 it would be at a different portal than where they had been

7 because they were a committeeman.

8 The second example would be if the union -- if the

9 representative for the union knows that somebody is definitely

10 not going to be there, not going to show up for the meeting,

11 then they may bring it up at any of the portals that they have

12 had the opportunity to, so we have had several of those.

13 Q. You say if the committeeman definitely knows that

14 somebody --

15 A. That they are not going to show up.

16 Q. Are you talking the grievant?

17 A. Yes, if the grievant is not going to show up. Yes.

18 Q. I want to direct your attention to October of 2016, this

19 past fall. Do you remember learning that the union wanted to

20 schedule several grievance step three meetings?

21 A. Yes.

22 Q. Do you remember how many meetings the union wanted to

23 schedule?

24 A. I don't recall the exact number, no.

25 Q. Was it multiple?
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1 A. Yes, it was multiple.

2 Q. Do you remember what portal the union wanted to schedule the

3 meetings at?

4 A. They wanted to schedule them at the portal where they

5 occurred at.

6 Q. Did you agree to hold the meetings at the portals where the

7 issues arose?

8 A. No, I did not.

9 Q. Why not?

10 A. It really puts me -- it's a disposition to me. It puts me

11 out of work. It puts me in a position to where I can't get my

12 work done through the day.

13 Q. How so?

14 A. In other words, the Metz portal is a very good place to hold

15 the meetings. My office is right beside the -- my conference

16 room, which is a pretty good size conference room, and we hold

17 all the meetings there when we do them at Metz. In between the

18 step three meetings, I can go into my office and get some work

19 done. And I need to be close to my office throughout the day

20 because I meet with my managers there, I do all my work there, I

21 answer 40 some e-mails a day there, I have to write reports and

22 get them sent in, I have to talk and discuss things with my

23 engineers over there, I have to get maps off of them at times, I

24 have to get information off of them at times. I have to go

25 downstairs and dig into shift reports and that sort of thing.
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1 It's just not a good situation for me to be at one of these

2 other portals because they bunch up these step threes, and you

3 might have a step three early in the shift, and then you wait

4 for awhile and you have another set of step threes and wait for

5 awhile, and have another set of step threes.

6 And some of the guys that didn't show up in that first

7 bunch, they might be an hour and a half late or an hour late

8 getting there, and it's very inconvenient for me. That's why I

9 want to have them over at the Metz portal because I can just

10 walk out of the conference room, walk into my office and I can

11 work for 15, 20 minutes or a half hour or two hours and then

12 when somebody shows back up, I can go back over and get back to

13 the meeting again.

14 Q. Was this your decision to the step three meetings at the

15 Metz portal?

16 A. Yes.

17 Q. If I understand you correctly, there are breaks in between

18 the step three meetings during the day?

19 A. There are.

20 Q. When the breaks happen and you're in your offices, you can

21 go back to work?

22 A. Absolutely.

23 Q. Are you able to do that if you go to another portal?

24 A. No.

25 Q. Don't you have an electronic device, a computer mechanisms?
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1 A. I absolutely have that, but I can't gather the information I

2 need to answer the e-mails, I can't gather the information I

3 need to do the reports over at the other portal, I can't do it.

4 Q. Okay. Is it a burden for employees to have to travel, you

5 know, the 15, 20 minutes from say Miracle Run to the Metz portal

6 for the step three meeting?

7 A. No, I don't think it's a burden at all, and they wouldn't

8 travel from that portal, they would travel from their house to

9 there and then back to their portal.

10 Q. Why is that?

11 A. Well, because we usually -- well, I will take that back. If

12 they are a day shift employee and we are having a meeting after

13 the day shift, then yes, they have to come after their shift and

14 drive over. It goes both ways. If they are a day shift

15 employee and we are having their meeting prior to day shift,

16 they can drive from their house to Metz, have the meeting and

17 drive over to their work.

18 Q. To your knowledge, how did your decision get communicated to

19 the union?

20 JUDGE GOLDMAN: In this particular instance?

21 MS. BETTS: Yes, sir, in October 2016.

22 A. Okay. Tim Baum came into my office and he told me that Mike

23 Phillippi wanted to schedule some step three meetings, which is

24 fine. That's the way it's normally done. He and Mike get

25 together or him and a couple other guys at the district get
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1 together and they schedule the meetings. That's not a problem

2 at all.

3 And he told me that they wanted to schedule step three

4 meetings and that he wanted to schedule them at the respective

5 portals where they happen at, and I told him I did not want to

6 do that, and I explained to him that it really stretched me

7 awful thin during the day to do that. So he said he would get

8 back -- he would get to Mike and explain that to Mike. So he

9 did explain that to Mike, and I am just assuming now that Mike

10 got ahold of Jason Todd.

11 Q. Who is Jason Todd?

12 A. Jason Todd is the president of the local. We were having a

13 mine communication meeting, I don't know, probably a week or so

14 after Tim Baum had come into my office and Jason brought up the

15 issue at the mine communication meeting about holding all the

16 step threes at the Metz portal. And I told him yes, that's what

17 I intended to do. We argued about it a little bit, not much,

18 talked about it, and he told me in no uncertain terms that that

19 was a past practice that they had always done these at their

20 respective portals, and that if I decided to hold them all over

21 at Metz, that he was going to file a labor charge. As soon as I

22 heard that, that was the end of the discussion.

23 Q. Have you had any further discussions with Mr. Todd about --

24 A. No.

25 Q. Have there been any step three meetings held since that
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1 discussion in October?

2 A. Yes, I think it was October the 12th, the -- let me think a

3 second here. We hold our mine communication meetings, I think

4 it's the first Thursday of every month, I think that was the

5 6th, and October the 12th we did have step three meetings at the

6 Metz portal.

7 Q. Have there been any additional?

8 A. With Mike Phillippi?

9 Q. Have there been any additional step three meetings at the

10 Marion County Mine since October?

11 A. No, not that I am aware of.

12 MS. BETTS: I don't have any further questions right now for

13 Mr. Simpson thank you.

14 JUDGE GOLDMAN: Your witness.

15 MR. SPUNGEN: If I could just have a few minutes, Your

16 Honor.

17 JUDGE GOLDMAN: Off the record.

18 (Recess taken.)

19 JUDGE GOLDMAN: Back on the record.

20 CROSS EXAMINATION

21 BY MR. SPUNGEN:

22 Q. Mr. Simpson, good morning. I am Cliff Spungen. I am

23 counsel for the General Counsel for the National Labor Relations

24 Board. Just have a few questions for you today. Now, you said

25 that you are general manager at Marion since March '16. Can you
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1 tell us again where you were before Marion?

2 A. I was over at Mon County prior to Marion.

3 Q. And there is more than one portal at Mon County; is there

4 not?

5 A. Yes.

6 Q. Did you hold step three grievance meetings at Mon County?

7 A. I don't think I held any at the other portals.

8 Q. Okay.

9 A. I honestly can't remember because I wasn't there that long.

10 Q. I understand. I understand. So you testified that Pam

11 Layton told you that step three grievances had been held at the

12 portal where the grievant worked generally?

13 A. Yes.

14 Q. Okay. And that had been going on for quite some time; had

15 it not?

16 A. I can't answer your question with all certainty, but that's

17 my understanding, yes.

18 Q. Okay. When you decided that it was too inconvenient for you

19 to go to the other portal, did you seek to negotiate over this

20 with the union?

21 A. Well, I was ready to negotiate with Jason Todd until he said

22 if you do this, I am just going to file a labor charge, so I

23 just dropped it.

24 Q. Okay. So after you had already informed the union that you

25 were making this change, you were then ready to negotiate; is
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1 that what you're saying?

2 A. I was definitely going to talk to the man about it, but then

3 he just got pretty upset about it and just said if you do that,

4 I am filing a labor charge, end of story. So it wouldn't make

5 any difference what I said to him.

6 Q. So you had no intention of working anything out with him?

7 A. I didn't say that.

8 Q. Your intention was to have these meetings only at the Metz

9 portal; correct?

10 A. That was my intention, yes.

11 Q. And you made that intention clear to Tim Baum before you

12 spoke with anyone from the union; correct?

13 A. That's correct.

14 Q. And your intent was for Tim Baum to inform the union of

15 that; correct?

16 A. My intention was for him to inform Mr. Phillippi?

17 Q. Mr. Phillippi represents the union?

18 A. Him and Mr. Phillippi are the ones that always set the

19 meetings up.

20 Q. Okay. And you have a laptop computer?

21 A. Absolutely.

22 Q. You take that with you when you leave the Metz portal?

23 A. No, not normally.

24 Q. Not normally?

25 A. Just on the weekend when I go home.
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1 Q. Can you take your laptop computer with you if you visit

2 another portal?

3 A. Yes, if I want to.

4 Q. If you want to. Do you have a cell phone?

5 A. Yes.

6 Q. Is it a smart phone?

7 A. What's a smart phone?

8 Q. One that you can get Internet on?

9 A. Yes.

10 Q. E-mails?

11 A. Yes.

12 Q. Do you take that with you when you leave the Metz portal?

13 A. Yes.

14 Q. And could you take that with you if you went to one of the

15 other portals?

16 A. Yes.

17 Q. Do you ever visit the other portals?

18 A. Yes, I do.

19 Q. Do you have your phone with you when you visit there?

20 A. Yes.

21 Q. If an emergency comes up at the Metz portal while you're at

22 the -- one of the other portals, are you able to be reached?

23 A. Most of the time, yes. Depends on what we are doing,

24 depends on where I am at.

25 Q. And you can reach your folks at the Metz portal when you're
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1 away from it as well?

2 A. I can make phone calls. You guys got to understand, I can't

3 do my job from one of the other portals. I can't do it because

4 I have to have access to things that are over at the Metz

5 portal, and I can't get access to my little hand held, I can't

6 get access to my computer.

7 Q. It makes it more difficult for you?

8 A. Much more difficult.

9 Q. And this is access to what again, when you say you can't get

10 access?

11 A. To my engineering department, to the human resource

12 department downstairs, to my shift foreman, to my mine foreman,

13 everybody is over at Metz.

14 Q. So you can't talk to them on the phone?

15 A. I can talk to them on the phone, but if I am writing a

16 report, I can't do it. Okay?

17 Q. I understand. I understand. Did you ever ask to bargain

18 over this proposed change?

19 A. Excuse me?

20 Q. Did you ever ask to bargain over this proposed change?

21 A. Did I ask to bargain? No.

22 Q. Oh, and when you talked about the step three grievance

23 meetings that were held on October 12th at the Metz portal,

24 isn't it true that those were grievances that arose at Metz?

25 A. Probably were, yes. You got to understand, I don't know a
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1 lot of the people there, I don't know all the hourly folks, I am

2 assuming that's where they were at.

3 Q. All right. Thank you.

4 MS. ULBIG: Just one question, if I may.

5 CROSS EXAMINATION

6 BY MS. ULBIG:

7 Q. My name is Gabriele Ulbig, I am the attorney for the union.

8 You mentioned mine communication meetings that were held at the

9 Metz portal?

10 A. Yes.

11 Q. Since -- do any grievants participate in these mine

12 communications meeting?

13 A. Any grievance?

14 Q. Any grievants, employees who had a grievance against the

15 company?

16 A. No, they don't comement. The contract says three people,

17 the president of the local, the chairmain of the mine committee,

18 the chairman of the safety committee.

19 Q. Good to hear.

20 MS. ULBIG: That's all. Thank you.

21 JUDGE GOLDMAN: Thank you. You're excused. We are

22 operating under a sequestration order, just means you shouldn't

23 talk about the testimony given here today to anybody who has

24 been or could be a witness, and don't talk to them about their

25 testimony.
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1 Do you have another witness?

2 MS. BETTS: We have one more witness, just give us one

3 minute.

4 JUDGE GOLDMAN: Call your next witness, please.

5 MS. BETTS: Respondents call Jeremy Devine.

6 JEREMY DEVINE

7 called as a witness by the Respondent, having been first duly

8 sworn, as hereinafter certified, was examined and said as

9 follows:

10 DIRECT EXAMINATION

11 BY MS. BETTS:

12 Q. Mr. Devine, can you state your name for the record?

13 A. Jeremy Devine, D-e-v-i-n-e.

14 Q. Can you keep your voice up? I am a little bit hard of

15 hearing. By whom are you currently employed?

16 A. Murray Energy.

17 Q. What's your job title?

18 A. Safety director.

19 Q. What are your duties?

20 A. I am in charge of the safety and compliance of the coal

21 mine.

22 Q. Do you interact with MSHA?

23 A. Frequently.

24 Q. What is MSHA?

25 A. Mine safety and health administration.
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1 Q. When you say you frequently interact with them?

2 A. I communicate with them almost daily face to face, on the

3 phone, at the mine, at their district office, at the field

4 office.

5 Q. Where is their district office?

6 A. Morgantown, 604 Cheat Road.

7 Q. I want to talk to you about a specific meeting with MSHA. I

8 am going to direct your attention to February 17 of 2016, and I

9 know that's a long time ago. I am going to show you a document

10 it's been marked at Respondent's Exhibit 38. Take a second and

11 review this, let me know when you're ready.

12 (Respondent's Exhibit 38 marked for identification.(

13 A. I am ready.

14 Q. Do you recognize this document?

15 A. Yes, this is a conference request confirmation that gets

16 sent out from MSHA to me.

17 Q. Okay. What's the date on this document?

18 A. There is a couple dates. There is a February 11, 2016 at

19 the top left of the page, and in the body of the narrative there

20 is a February 17, 2016 at 9:00 a.m.

21 Q. Is February 11th the date that the document is dated?

22 A. Yes.

23 Q. The February 17th date, what paragraph are you looking at?

24 A. I don't know how to answer that. It's the largest paragraph

25 on there, I would call that paragraph 1.
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1 Q. It starts with in accordance?

2 A. Yes, ma'am.

3 Q. Is this a letter that you received from MSHA?

4 A. Yes.

5 Q. And who did you receive this letter from?

6 A. I am not exactly sure.

7 Q. Who signed the letter?

8 A. Chris Weaver, usually this is sent out by one of their staff

9 assistants.

10 Q. And what was the purpose of this letter?

11 A. To let me know what date and time to be present at the

12 district office.

13 Q. Why were you having to go to the district office?

14 A. To have an informal safety and health conference over an

15 order that was issued on February 11th, 2016 by Billy Currents

16 for accumulations on the 1 east mining section.

17 Q. Where were you directed to attend this conference?

18 A. It's just 604 Cheat Road. You just go to the district

19 office and then they will set up a room inside of there.

20 Q. That's the MSHA district office?

21 A. Yes.

22 Q. This is a two-page document; do you see that?

23 A. Yes.

24 Q. What's on the second page?

25 A. Just information stating what the conference ID number is
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1 and what issues we were going to discuss at the conference.

2 Q. Did they come with the first page?

3 A. Yeah.

4 Q. You received those together?

5 A. Uh-huh. Yes.

6 MS. BETTS: So respondents offer Respondent's Exhibit 38

7 into evidence.

8 MR. SPUNGEN: No objection.

9 JUDGE GOLDMAN: It's received.

10 (Respondent's Exhibit 38 (now marked R-9) was admitted

11 into evidence.)

12 Q. Mr. Devine, you get this letter, did you appear for a

13 conference on February 17, 2016?

14 A. I did.

15 Q. What time was that conference scheduled to start?

16 A. 9:00 a.m.

17 Q. Do you recall what time you arrived on February 17th?

18 A. 20, 15 minutes early.

19 Q. Why would you arrive 20 or 15 minutes early?

20 A. I arrive 20 or 15 minutes early everywhere I go.

21 Q. If you're not 15 minutes early, you're late?

22 A. I'm late.

23 Q. What's the first thing that happens when you arrive?

24 A. You go in, you meet the receptionist, you have to give them

25 a form of ID, they give you a visitor's tag, and then you sit
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1 down in the waiting area until whoever you're meeting with from

2 MSHA comes out and they are ready to meet with you.

3 Q. Is that what you did on February 17th?

4 A. Yes.

5 Q. So you arrived?

6 A. I arrived, I checked in, I signed in, then I sat down.

7 Q. So in the waiting area are there chairs. Where did you sit?

8 A. There is four or five chairs by the door.

9 Q. By the front door?

10 A. By the front door.

11 Q. Can you see into the MSHA offices from that waiting area?

12 A. There is one room, it's a large meeting room. You can see

13 into it. It's got double doors with some windows.

14 Q. When you say you can see into it, how far is the distance

15 between the waiting area and that large room?

16 A. 20 or 30 feet.

17 Q. And the windows that you reference, can you see the windows

18 from the waiting room?

19 A. Yeah.

20 Q. Look into the windows?

21 A. Yeah.

22 Q. Okay. Where you were sitting, were you facing towards that

23 conference room?

24 A. Yes, all the chairs face that way.

25 Q. Okay. When you arrived, did you notice if there were people
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1 in that conference room? Could you see if there was a meeting

2 in that room?

3 A. When I was waiting there, I don't know when I first noticed

4 that there were people in there.

5 Q. I'm sorry, I didn't hear you.

6 A. I don't know if it was when I first arrived there when I was

7 sitting there in the waiting room I did notice there were people

8 in there.

9 Q. Who did you see?

10 A. I remember seeing Rick Rinehart, Mike Payton, Jeff Maxwell

11 there, were some other people there but I don't know who all

12 they were. I don't even know how many.

13 Q. How did you see them?

14 A. They walked by the -- you know, by the window or people

15 going in and out of the door, open up the door, and you could

16 see a couple people standing in there.

17 Q. While you were waiting in the waiting room, people came in

18 and out of that conference room?

19 A. Yes.

20 Q. Who came in and out of that conference room?

21 A. I know Jeff Maxwell did at least once or twice. They were

22 having some issues with trying to get a printer to work.

23 Q. How do you know that? Did you hear him say that?

24 A. Yes. He came out and talked to a receptionist and IT guy

25 for MSHA, I don't know either one of their names, they were
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1 having an issue where he was wanting to go get a wireless

2 printer, and the IT guy said they didn't have anymore of those

3 printers, and later they found out it was Bluetooth and they do

4 have Bluetooth printers.

5 Q. So Mr. Maxwell approached the area where you were sitting

6 and talked to the receptionist?

7 A. Yes.

8 Q. Did anyone else approach the area where you were sitting?

9 A. I don't recall.

10 Q. So you say you saw Mr. Maxwell, Mr. Rinehart and who else

11 did you say?

12 A. Mike Payton.

13 Q. Who is Mike Payton?

14 A. He is a UMWA representative, international. He has some

15 kind of safety title. I don't remember exactly what it is.

16 Q. Okay. Did you see anybody else that was sitting in that

17 conference room?

18 A. I saw other people in there, but I don't recall who they

19 were.

20 JUDGE GOLDMAN: Did you recall at the time or you don't

21 recall now?

22 THE WITNESS: I don't recall at the time, those were the

23 only people that I recognized.

24 Q. So you saw other bodies in the room but you don't recall who

25 was in there?
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1 A. No.

2 Q. At any point did you approach that conference room?

3 A. Not that I remember. I would have to by the necessity of

4 the layout to go back to the room where they escorted me to, so

5 I would have to walk by the door to get there.

6 Q. I want to make sure I understand what you're saying. At

7 some point did you attend your scheduled meeting that day?

8 A. Yes.

9 Q. And to get to your scheduled meeting did you have to walk by

10 that large conference room?

11 A. Yes.

12 Q. Did you approach the windows in that conference room when

13 you walked by?

14 A. To get there, you have to walk -- I mean, you have to

15 approach it because that hallway is adjacent to it, so I would

16 have to physically walk towards those doors to access the

17 hallway.

18 Q. So you would have had to walk by it. My question is, did

19 you at any point approach the windows and look in the windows to

20 that conference room?

21 A. If this courtroom was the waiting area that I was in, I

22 would be seated somewhere over there, the doors to that room

23 would be back there to access the hallway that I needed to go to

24 the conference I was going to. I have to get up, walk back and

25 out, so I would have to walk towards those doors, yes.
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1 Q. Did you look -- did you approach the windows and put your

2 head at the window to look and see who was in there?

3 A. To stick my head in the window, no.

4 Q. Do you know who Jamie Hayes is?

5 A. Yeah, I know who Jamie Hayes is.

6 Q. Did you see him there that day?

7 A. I don't remember seeing him. I don't even know if I would

8 recognize him outside of mining clothes.

9 Q. Did at any point Mr. Maxwell approach you and ask you what

10 you were doing there that day?

11 A. No, not that I remember.

12 Q. At any point, did anyone approach and you ask you what you

13 were doing there that day?

14 A. No, they told me to be there.

15 Q. Your meeting at 9:00 a.m., who attended that meeting?

16 A. Chris Weaver was the conference litigation officer that I

17 was meeting with, Rick Rinehart eventually came to it, and I

18 don't remember if we had -- there was two conferences over three

19 different orders in a very close time frame, and I don't

20 remember who else from the company was with me for this one.

21 Q. If anyone was with you from the company?

22 A. Or if if anyone was.

23 Q. So you remember Chris Weaver and Rick Rinehart attended?

24 A. Yes.

25 Q. Was Rick Rinehart late?
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1 A. Yes.

2 Q. Do you remember how late?

3 A. No. I know that we sat in that room with Chris Weaver, I

4 told him that I knew Rick Rinehart was here and he went and got

5 him.

6 Q. How long did that meeting last, to the best of your

7 recollection?

8 A. Maybe an hour.

9 Q. What did you do when the meeting was over?

10 A. I believe I left, just left. Sometimes I. --

11 Q. Go ahead.

12 A. Sometimes I get -- because I interact with MSHA so often, if

13 I am up at the district office, sometimes other people know that

14 I am there and they will grab me and talk to me about something

15 mine related. I don't recall that happening on this specific

16 day.

17 Q. Okay. When your meeting was over, would you have had to

18 pass that large conference room to leave?

19 A. Yeah. Yeah.

20 Q. Do you remember whether you approached the window in that

21 large conference room as you were walking past?

22 A. No. I don't remember that. I don't remember doing that. I

23 wouldn't have any reason to.

24 Q. Do you remember if you interacted with anyone after your

25 meeting with MSHA was over?
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1 A. On that day, no.

2 Q. Were you there that day to spy on Jamie Hayes?

3 A. No, I don't even know if he was there.

4 Q. Did you ever talk to Jamie Hayes about his participation in

5 a meeting with MSHA that day?

6 A. No.

7 Q. Did you ever ask Mr. Rinehart if Jamie Hayes was there that

8 day?

9 A. No.

10 MS. BETTS: One second, Your Honor. I don't have any

11 further questions for Mr. Devine right now.

12 JUDGE GOLDMAN: Your witness.

13 MR. SPUNGEN: Two minutes, please.

14 JUDGE GOLDMAN: Go off the record.

15 (Recess taken.)

16 MR. SPUNGEN: Your Honor --

17 JUDGE GOLDMAN: Back on the record. Your witness.

18 MR. SPUNGEN: I have no questions for this witness.

19 JUDGE GOLDMAN: Thank you. You're excused. We are

20 operating under a sequestration order, which means you shouldn't

21 talk about the testimony you gave here today with anyone who has

22 been or could be a witness, or talk with them about their

23 testimony.

24 MS. BETTS: Just don't talk about it to anybody. Thank you.

25 JUDGE GOLDMAN: So where are we?
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 6

__________________________________
|

MURRAY AMERICAN ENERGY, INC. AND |
THE HARRISON COUNTY COAL COMPANY,|
A SINGLE EMPLOYER, |

|
Respondents |

|
and | Case No. 06-CA-174080

|
UNITED MINE WORKERS OF AMERICA, |
DISTRICT 31, LOCAL 1501, |
AFL-CIO, CLC |

|
Charging Party |

_________________________________|
|

MURRAY AMERICAN ENERGY, INC. AND |
THE MARION COUNTY COAL COMPANY, |
A SINGLE EMPLOYER, |

|
Respondents |

|
and | Cases Nos. 06-CA-170978

| 06-CA-171057
UNITED MINE WORKERS OF AMERICA, | 06-CA-171069 and
DISTRICT 31, LOCAL 9909, | 06-CA-186015
AFL-CIO, CLC, |

|
Charging Party |

_________________________________|

The above entitled matter came on for hearing pursuant to
notice, before DAVID I. GOLDMAN, Administrative Law Judge, at
the New Public Safety Building, 300 Spruce Street, Morgantown,
West Virginia 26505, on Wednesday, March 1, 2017, commencing at
10:00 a.m.

VOLUME IV

MORSE, GANTVERG & HODGE, INC.
112 Washington Place, Suite 1R
Pittsburgh, Pennsylvania 15219

412/281-0189
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1 (CAPTION CONTINUED)

2 |
MURRAY AMERICAN ENERGY, INC. AND |

3 THE MONONGALIA COUNTY COAL |
COMPANY, A SINGLE EMPLOYER, |

4 |
Respondents |

5 |
and | Case Nos. 06-CA-169736

6 | 06-CA-171085
UNITED MINE WORKERS OF AMERICA, | 06-CA-174075 and

7 AFL-CIO, CLC, | 06-CA-174152
|

8 Charging Party |
_________________________________|

9 |
MURRAY AMERICAN ENERGY, INC. AND |

10 THE MARSHALL COUNTY COAL COMPANY,|
A SINGLE EMPLOYER, |

11 |
Respondents |

12 |
and | Case Nos. 06-CA-183054 and

13 | 06-CA-185640
UNITED MINE WORKERS OF AMERICA, |

14 DISTRICT 31, AFL-CIO-CLC, |
|

15 Charging Party |
_________________________________|

16

17 - - -

18

19

20

21

22

23

24

25
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1 P-R-O-C-E-E-D-I-N-G-S

2 JUDGE GOLDMAN: Back on the record. We're here to resume

3 the trial and complete the trial, I believe. Anything before we

4 take the next witness for anyone?

5 MR. SPUNGEN: No, Your Honor.

6 JUDGE GOLDMAN: All right. Then I ask Respondent to call

7 the next witness.

8 MS. BETTS: The Respondent calls Karen Mohan.

9 KAREN ELISABETH MOHAN

10 called as a witness by the Respondent, having been first duly

11 sworn, was examined and testified as follows:

12 DIRECT EXAMINATION

13 JUDGE GOLDMAN: Proceed.

14 BY MS. BETTS:

15 Q. Can you please state your full name for the

16 record?

17 A. Karen Elisabeth Mohan.

18 Q. Were you formally known as Karen Reno?

19 A. Yes. That was maiden name.

20 Q. By whom are you employed?

21 A. The Mon County Coal Company.

22 Q. What's your position at Mon County?

23 A. HR supervisor.

24 Q. As an HR supervisor, what are your duties?

25 A. General support for the employees. I do hiring, help with
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1 disciplinary action, checking the attendance program,

2 maintaining personnel files, disciplinary files, attendance

3 files, general employee relations issues.

4 Q. To whom do you report?

5 A. I currently report to Scott Nesbitt the general

6 superintendent at the mine.

7 Q. Do you have any reporting structure to corporate?

8 A. I do. I have a dotted line reporting structure to Dave

9 Wilkinson, who's the manager of HR and employee relations for

10 Murray American Energy, Incorporated as well as to Paul

11 Piccolini who is our VP of HR and Mike Grubel director of HR at

12 corporate.

13 Q. How long have you been an HR supervisor at the Mon County

14 Mine?

15 A. Since July 2015.

16 Q. How many other HR employees work at the Mon County Mine?

17 A. Currently none.

18 Q. At any point were there some?

19 A. At one point there was a coordinator under me for about the

20 first week and a half that I had this position, and then I was

21 by myself until the middle of August, and then I had a

22 coordinator for about two months, and since that time I've been

23 by myself.

24 Q. I'm going to ask you some questions about some of the

25 allegations at issue in this case. I'm going to start first
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1 A. We did not.

2 Q. Why not?

3 A. As I mentioned, based on the context of how this information

4 came to light and his testimony during arbitration we decided it

5 was -- it would make more sense to use this as a training

6 opportunity versus disciplinary action.

7 Q. So you had this meeting with Mr. Nelson and Mr. Wilkinson.

8 What, if anything, happened next?

9 A. Mr. Wilkinson and Mr. Nelson and myself sat down with

10 Mr. Reel and Doug Williams, the chairman of the mine committee,

11 in the HR office and discussed his testimony, and we provided a

12 copy of his accountability sheet to him as well as Doug Williams

13 just to point out where he was filling it out incorrectly as he

14 mentioned and highlight some areas he could improve upon such as

15 his handwriting being legible.

16 We basically just took that opportunity, as I said, to

17 train him on what our expectations were going forward and make

18 sure that there wasn't any issue and that he was clear on what

19 we expected.

20 Q. Why was Doug Williams present?

21 A. Doug Williams is the chairman of the mine committee, and

22 Mr. Reel had requested representation.

23 Q. Did you inform Mr. Reel that he might be issued disciplinary

24 action?

25 A. I did not.
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1 Q. Do you typically allow union representatives to attend even

2 if there's no intent to issue discipline?

3 A. If they request it I don't have a problem with it.

4 Q. At the meeting was anything said to Mr. Reel about

5 discipline?

6 A. Yes. At one point Mike Nelson said -- made a comment that

7 it was an unofficial verbal warning.

8 Q. What is an unofficial verbal warning?

9 A. There is no such thing.

10 Q. What did you say?

11 A. I immediately stopped and clarified that there was no such

12 thing as an unofficial verbal warning and he had misspoke.

13 There was no disciplinary action being issued.

14 Q. Did anyone else say anything?

15 A. I believe that Mike may have apologized and said that he had

16 spoken out of the turn, and Dave as well clarified that this was

17 not a disciplinary action.

18 Q. Did Mr. Reel say anything in response?

19 A. No.

20 Q. Did Mr. Williams?

21 A. No.

22 Q. Was there ever any verbal warning written up for Mr. Reel?

23 A. No.

24 Q. If a verbal warning is issued to employees is there

25 documentation of that verbal warning?
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1 A. Yes.

2 Q. Was there anything in Mr. Reel's file that he was issued a

3 verbal warning?

4 A. No.

5 Q. Did you speak to Mr. Reel again about that conversation

6 about the accountability sheets?

7 A. Yes, I did.

8 Q. When did that happen?

9 A. The following morning.

10 Q. What was the nature of the conversation?

11 A. Mr. Reel stopped by my office and asked for a copy of the

12 verbal warning in his disciplinary file. I informed him again

13 that there was no verbal warning. I offered for him to look in

14 the disciplinary file or personnel file or any information he

15 might want To look at to confirm that there was, in fact, no

16 documented verbal warning, and I, again, provided him with a

17 copy of the accountability sheet that we had discussed.

18 Q. Did he look at his personnel file or disciplinary file that

19 morning?

20 A. He did not.

21 Q. Did you speak with Mr. Williams again about the conversation

22 related to the accountability sheets?

23 A. Yes.

24 Q. What was the nature of that conversation?

25 A. I just told him that Mr. Reel had stopped by again that
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1 morning, and I informed him that I provided him with another

2 copy of the accountability study, and he requested a copy of the

3 verbal warning, and I told Mr. Williams what I told Mr. Reel,

4 that there was no verbal warning, and I had offered him to view

5 his personnel and disciplinary file, and he turned that down.

6 Q. Did you have any additional conversation with Mr. Reel and

7 Mr. Williams about the accountability sheet conversation?

8 A. Not that I recall.

9 Q. Has there at any point been anything placed in Mr. Reel's

10 file related to a verbal warning concerning that conversation?

11 A. No.

12 Q. I'm going to switch gears now. I'm going to ask you some

13 questions about information requests. Are you familiar with the

14 information request allegation in this complaint in this case?

15 A. I am.

16 Q. Do you personally at the Mon County Mine receive information

17 requests? Is that part of your job?

18 A. Yes.

19 Q. Who do you typically receive them from?

20 A. I receive information requests from multiple members of the

21 mine committee, the district representatives as well as

22 international representative such as Mr. Phillippi.

23 Q. What do you do when you receive a information request?

24 A. Depending upon the type and the scope of the nature of the

25 information request, some of them I can handle right away like
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1 if it's a request for all terminated employees or hired

2 employees in the last month or if I need to provide who's worked

3 for dues to make sure those have been taken out correctly and

4 those kinds of things. Those are reports that are easily

5 pulled. I can do that right away.

6 Usually if it has something to do with an arbitration

7 or something like this, it is forwarded onto my managers.

8 Q. During the time period of December 2015 through May of 2016

9 was that process any different?

10 A. No. No. Just the people that were involved have changed.

11 Q. What do you mean by that?

12 A. At one point there was Mr. Brady West who was assisting with

13 employee relations, and we also had a couple of consultants such

14 as Tom Hudson and Greg Dickson and it just depends upon the

15 timing of the information request.

16 Q. Okay. In the time period that I mentioned, December 2015

17 through May 2016, do you know how many information requests that

18 you received at the Mon County Mine?

19 A. Approximately 50.

20 Q. Okay. By whom were the requests made?

21 A. Multiple members of the mine committee, but the bulk of them

22 were made by Mr. Phillippi.

23 MS. BETTS: Can I approach the witness, Your Honor?

24 JUDGE GOLDMAN: Yes.

25 (Respondent Exhibit No. 10 was marked for identification.)
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1 Q. I'm going to show you a document. This is a pretty large

2 document. There are what's called bates labels in the lower

3 right-hand corner. The range on this document are

4 MUR-HEA-001439 up through 1573. Do you see that?

5 A. Yes.

6 Q. Can you take a minute and look through this document to

7 acquaint yourself with it?

8 JUDGE GOLDMAN: What exhibit number is this?

9 MS. BETTS: It's marked as Respondent's Exhibit 10.

10 JUDGE GOLDMAN: 1439 through consecutive -- 1573?

11 MS. BETTS: Yes. Consecutive through.

12 BY MS. BETTS:

13 A. What was your question?

14 Q. I just wanted you to take a minute to look at it, and let me

15 know when you're done.

16 A. I'm ready.

17 Q. Do you recognize what this is?

18 A. Yes, I do.

19 Q. What is it?

20 A. This is a complete summary basically of the information

21 requests that I received.

22 Q. And the first one is dated -- the first email is dated

23 August 31st, 2015. Do you see that?

24 A. Yes, I do.

25 MR. SPUNGEN: Your Honor, can we have some additional time
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1 to review this document? It's quite lengthy.

2 JUDGE GOLDMAN: Sure. If she can get some preliminary

3 questions in it might help you.

4 MR. SPUNGEN: Yes.

5 JUDGE GOLDMAN: Just go through the document a little bit,

6 and then we'll stop.

7 MS. BETTS: Sure.

8 BY MS. BETTS:

9 Q. The last email, if you look it's 1572 and it's dated May

10 27th, 2016, do you see that?

11 A. Yes, I do.

12 Q. You said that this represents information requests that you

13 received during that time period; correct?

14 A. Yes.

15 Q. And the information requests, who were they principally

16 from?

17 A. Who were they from?

18 Q. Principally.

19 A. Mr. Phillippi.

20 MS. BETTS: Your Honor, I'm going to ask her questions about

21 certain emails during this chain.

22 JUDGE GOLDMAN: If you want a few minutes to look through

23 it, we can do that now.

24 MR. SPUNGEN: Just a few minutes.

25 JUDGE GOLDMAN: Okay. And if you want a voir dire,
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1 certainly you can. We will stand a recess for five minute to

2 begin with.

3 (Recess taken.)

4 JUDGE GOLDMAN: Back on the record.

5 MS. BETTS: Karen, you understand that you're still under

6 oath?

7 THE WITNESS: Yes.

8 JUDGE GOLDMAN: Any voir dire?

9 MR. SPUNGEN: Yes, Your Honor.

10 VOIR DIRE

11 BY MR. SPUNGEN:

12 Q. Ms. Mohan, I'm Cliff Spungen. I'm the attorney for the

13 National Labor Relations Board. Thank you for being here today,

14 and just a few questions about these documents.

15 Without having seen each one, are you on each of these

16 documents? Is your name on each email? Did you send or receive

17 each email that's in this packet?

18 A. I can't say with certainty that I was the one that sent it.

19 I might have been included or cc:ed on it, for example.

20 Q. And some of these are information requests that relate to

21 the case that we have at hand; correct?

22 A. Yes.

23 Q. And some are information requests that are not raised in the

24 complaint as far as you know?

25 A. I believe that's correct.
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1 Q. Okay. In fact, most of these are not directly related to

2 the information requests that were -- that are subject to this

3 complaint?

4 A. I'm not sure.

5 MS. BETTS: I would stipulate to that, Cliff.

6 MR. SPUNGEN: Okay.

7 Q. And can we tell from this or how can we tell from this what

8 the time line was for any particular information request? Would

9 you be able --

10 A. The dates are listed on the emails, and it might take some

11 time to go through it, but we could map out the dates and times

12 and the responses, if any.

13 MR. SPUNGEN: Okay. Your Honor, I have to object as to the

14 relevance of the information requests that are not subject to

15 this complaint.

16 JUDGE GOLDMAN: What are they being offered for?

17 MS. BETTS: Principally it's just the information requests

18 and the contracting out of information requests and that the

19 mine was receiving a voluminous amount of information requests

20 in a short period of time, and I think it's relevant.

21 JUDGE GOLDMAN: When you say "voluminous," you mean the

22 volume, and that's your evidence of it?

23 MS. BETTS: Yes, Your Honor.

24 JUDGE GOLDMAN: Are these all that was received during that

25 time?
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1 THE WITNESS: That I was included upon. I can't speak to

2 any others.

3 JUDGE GOLDMAN: And you would get the ones at the Mon Plant?

4 THE WITNESS: Yes.

5 JUDGE GOLDMAN: I'm going to let them make their argument.

6 I'm going to allow that.

7 MR. SPUNGEN: Thank you.

8 MS. BETTS: Okay. Karen, I'm going to ask you some

9 questions about some specific -- I would offer Respondent's

10 Exhibit 10 into evidence. I don't think that I did that.

11 JUDGE GOLDMAN: They're received. Your objection is noted.

12 MR. SPUNGEN: Yes. We will still have an objection.

13 (Respondent's Exhibit No. 10 was admitted into evidence.)

14 BY MS. BETTS:

15 Q. Karen, I want to direct your attention to 1468. Can you

16 flip to that page?

17 A. Yes, I'm there.

18 Q. Okay. I'm going to ask you, 1468 looks to be two emails;

19 one from Mr. Phillippi to you and one of you forwarding the

20 email?

21 A. That's correct.

22 Q. The initial email from Mr. Phillippi to you is dated March

23 28th, 2016. Do you see that?

24 A. I do.

25 Q. Flip to 1478.
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1 A. Okay.

2 Q. Do you recognize that document?

3 A. Yes, I do.

4 Q. It appears to be the same email that's in 1468 from

5 Mr. Phillippi to you but dated March 31st, 2016. Do you see

6 that?

7 A. Yes. That's correct.

8 Q. Did Mr. Phillippi, from time to time, send you the same

9 identical request on different days with no indication that it

10 wasn't a different request or different email?

11 A. Yes, he did.

12 Q. Do you recall receiving this same request two times with the

13 same email and same attachment?

14 A. Yes.

15 Q. Okay. Did Mr. Phillippi from time to time make multiple

16 requests on the same day?

17 A. Yes.

18 Q. I want to direct your attention to 1487.

19 A. Okay.

20 Q. Do you recognize this document?

21 A. Yes.

22 Q. What is it?

23 A. This is a information request from Mr. Phillippi to myself.

24 Q. What was date of that?

25 A. April 5th, 2016.
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1 Q. Can you flip to the next page 1488?

2 A. Yes.

3 Q. Do you see the bottom half of that document? Do you

4 recognize that?

5 A. Yes.

6 Q. What is that?

7 A. It is an information request from Mr. Phillippi to myself.

8 Q. What's the date of that?

9 A. April 5th, 2016.

10 Q. Can you flip to 1489?

11 A. Yes.

12 Q. Do you recognize that?

13 A. I do.

14 Q. What is that?

15 A. It is an information request from Mr. Phillippi to myself.

16 Q. What's the date of that?

17 A. April 5th, 2016.

18 Q. Can you go to 1505?

19 A. Yes.

20 Q. Do you recognize that?

21 A. I do.

22 Q. What is it?

23 A. It is an information request from Mr. Phillippi to myself.

24 Q. And what's the date of that request?

25 A. April 11th, 2016.
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1 Q. Can you flip to 1506?

2 A. Yes.

3 Q. Do you recognize that?

4 A. I do.

5 Q. What is it?

6 A. It's an information request from Mr. Phillippi to myself.

7 Q. What's the date of that request?

8 A. April 11th, 2016.

9 Q. Can you flip to the next page, 1507?

10 A. Okay.

11 Q. Do you recognize that?

12 A. I do.

13 Q. What is that?

14 A. It's another information request from Mr. Phillippi to

15 myself.

16 Q. What's the date of that?

17 A. April 11th, 2016.

18 Q. When did Mr. Phillippi request that you respond to that by?

19 A. Wednesday, April 13th, 2016.

20 Q. Can you flip to 1508?

21 A. Yes.

22 Q. Do you recognize that?

23 A. I do.

24 Q. What is it?

25 A. It's another information request from Mr. Phillippi to
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1 myself.

2 Q. What's the date of that request?

3 A. April 11th, 2016.

4 Q. Can you flip to the next page 1509?

5 A. Yes.

6 Q. Do you recognize that?

7 A. I do.

8 Q. What is this?

9 A. It's a response to one of Mr. Phillippi's information

10 requests where I responded to him and cc:ed Dave Wilkinson and

11 said, "Your information request had been received however we're

12 in the middle of processing payroll. I will not be able to

13 provide you with all of the information requested by Wednesday,

14 April 13th," which is the date that he had put in his email.

15 I requested that he provide a list of the information

16 request in one summary email and to tell me the

17 priority/importance so I could answer him accordingly.

18 I also reminded him that I was charged with supporting

19 all of the employees of the mine along with many other duties

20 and that these responsibilities were not superceded by his

21 request for information.

22 Q. Can you flip to 1511? Do you recognize that?

23 A. I do.

24 Q. Did Mr. Phillippi respond to your request?

25 A. He did.
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1 Q. Did he prioritize his information request for you?

2 A. No. He did not.

3 Q. Karen, I'm going to switch gears, and I'm going to ask you

4 about one of the specific information requests that's at issue

5 in this case. It's related to contracting out information at

6 the Mon County Mine. Do you remember that information request?

7 A. Yes.

8 Q. Were you involved in responding to that information request?

9 A. I was.

10 Q. Taking a step back, are contractors used at a Mon County

11 Mine?

12 A. Yes.

13 Q. What kind of work do contractors do at that mine?

14 A. Typically it's specialty work, things that we may not have

15 the equipment or the knowledge to do within our own hourly

16 workforce.

17 Q. What does "specialty work" mean?

18 A. An example that I can think off the top of my head is

19 vulcanizing belts versus mechanical splice. The vulcanizing

20 equipment, we don't house at the mine. So we have the

21 contractors to come in to do that with specialty knowledge on

22 that type of work versus the mechanical workers.

23 Q. Do you have any idea how many contractors are used at the

24 Mon Mine?

25 A. I do not.
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1 Q. More than five or less than five?

2 A. It depends upon the project, what might be doing on.

3 Q. Is there a central person at the Mon Mine who's in charge of

4 contracting out?

5 A. No.

6 Q. Is there a central person at the mine where contracting out

7 information is kept?

8 A. No.

9 Q. Is there a repository of contracting out information at that

10 mine?

11 A. No.

12 Q. Is there a certain person who's in charge of getting

13 invoices or bids of contracting out information?

14 A. No. The only person -- maybe it would be the warehouse, but

15 they wouldn't track it.

16 Q. If a contractor needs to be engaged, who would be

17 responsible for engaging that contractor at the mine?

18 A. Each department head or coordinator knows what the needs are

19 or projects are or things like that. So that individual would

20 be the one to reach out to the businesses to get bids, estimates

21 and things of that nature.

22 Q. Is contracting out from time to time a cause of grievances

23 at the mine?

24 A. Yes.

25 Q. A lot of grievances?
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1 A. Yes.

2 Q. Has it ever made it's way to arbitration?

3 A. Yes.

4 Q. Have you received information request in the past about

5 contracting out?

6 A. I have.

7 Q. And you've provided information to the union with respect to

8 contracting out in the past?

9 A. Yes, I have.

10 MS. BETTS: Previously there's been a document that was

11 admitted into evidence. Can I approach the witness?

12 JUDGE GOLDMAN: Sure.

13 MS. BETTS: It's General Counsel Exhibit 10. Does everyone

14 have a copy?

15 MR. SPUNGEN: Is it 10?

16 MS. BETTS: Do you have copies? It's GC 10. Okay.

17 BY MS. BETTS:

18 Q. Take a second. This as multi-page document. Flip through

19 it, and let me know when you're done.

20 A. Okay.

21 Q. Okay. The easy thing to do is if you flip to the last page

22 it's bates labeled in the lower right-hand corner 1079.

23 A. Okay.

24 Q. Okay. Do you remember this request?

25 A. I do.
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1 Q. And this was from Mr. Phillippi?

2 A. Yes.

3 Q. And you received it?

4 A. Yes.

5 Q. Did you participate in responding to it?

6 A. I did.

7 MR. SPUNGEN: I'm sorry. Which page are you looking at?

8 MS. BETTS: The last page of mine is 1079.

9 MR. SPUNGEN: No. The last page on the official transcript

10 is 1078.

11 JUDGE GOLDMAN: I have that too but --

12 MR. SPUNGEN: Oh, here we go. 1079 is earlier.

13 MS. BETTS: Sorry. It must have been reordered.

14 JUDGE GOLDMAN: Is that the page that you want?

15 MS. BETTS: Yes.

16 BY MS. BETTS:

17 Q. Are you on 1079?

18 A. Yeah. The last page.

19 Q. I'm going to ask you about the specific request. They're

20 itemized by number.

21 A. Sure.

22 Q. The first one Mr. Phillippi is asking for invoices, bills

23 and any other documents submitted by any contractor performed

24 and type and work performed by a contractor at any time between

25 July 2015 and the present, which is the end of March 2016. Do
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1 you remember receiving that request?

2 A. Yes, I do.

3 Q. To your knowledge does the mine maintain that information in

4 any readily format?

5 A. Not to that extent.

6 Q. How would you have gone about collecting that information?

7 A. I honestly would not know where to begin. There are so many

8 hands in the pot when it comes to collecting this information.

9 As I said, each department handles their own specific

10 issues, and each department head has changed multiple times

11 during this time frame. So it would have been an extraordinary

12 task.

13 Q. Look at the second one. Copies of all bid forms, estimates,

14 offers and any other documents describing the nature, extent,

15 duration of the work to be done submitted by a contractor

16 between July 2015 and the end of March 2016. To your knowledge

17 were those records maintained by the mine?

18 A. No. Especially the fact it asks for forms, estimates or

19 offers, not actual invoices or POs or things like that. I

20 highly doubt anyone would have kept work that wasn't actually

21 contracted out and paid for.

22 Q. What would you have done to collect that to the extent it

23 existed?

24 A. Tried to see if anyone kept old emails and attachments.

25 Q. Look at No. 3. Copies of any rosters, reports, lists,
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1 memos, documents or posts showing that work contracted out was

2 first offered to bargaining unit employees before being

3 contracted out. To your knowledge, does the mine maintain that

4 information?

5 A. We do not.

6 Q. The next request, copies of any rosters, lists, reports

7 memos or documents showing that bargaining employees were

8 unavailable to perform any work contracted out between July 2015

9 and the end of March. To your knowledge, does the mine maintain

10 those kinds of lists?

11 A. We do not.

12 Q. The next request, if you claim then work performed by a

13 contractor between July 2015 through the end of March 2016 is

14 warranty or specialty work, provide copies of any and all

15 documents supporting that and identify the job or the jobs

16 involved in the dates of the project. Is that kind of work

17 maintained by the mine?

18 A. No.

19 Q. Can you just, for the sake of the record, what's warranty

20 work? I think you told us what specialty work was.

21 A. Sure. Warranty work would be something that came along with

22 the acquisition or purchase of specific equipment, or it could

23 be a job that was done while that equipment or the job is under

24 warranty. Then that contractor is obligated to come out and fix

25 any issues versus the workforce itself, like the hourly
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1 workforce, doing that job.

2 Q. I want to shift gears again and talk about absence plans.

3 I'm going to show you what's been marked as General Counsel's

4 Exhibit 6. This is already in the record.

5 A. Thank you.

6 Q. Do you recognize this? It's easiest if you look at the

7 second page of that document. That has the information that's

8 on it.

9 A. Yes. I recognize it.

10 Q. Do you remember receiving it?

11 A. I do.

12 Q. The request talks about two different types of plans, the

13 Bradford plan and the CME plan. Are you familiar with the

14 Bradford plan?

15 A. I am.

16 Q. Can you explain what the Bradford plan is?

17 A. My knowledge is to the extent that it is the attendance

18 program that was handled under Consol prior to the Murray

19 acquisition.

20 Q. Did you ever have any roles in administering the Bradford

21 plan?

22 A. I did not.

23 Q. Do you know when the last time the Bradford plan was

24 administered at the Mon Mine?

25 A. It was prior to the end of 2013, prior to acquisition of the
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1 mine.

2 Q. How do you know that?

3 A. When I went back to look for these documents to get the last

4 updated document, the most recently updated Bradford plan

5 spreadsheet was in October of 2013.

6 Q. And so if CME plan was also referenced in this document. Do

7 you know what the CME plan is?

8 A. I do.

9 Q. What was that?

10 A. That is the chronic excessive absenteeism program

11 administered -- I mean, well, it's administered by Murray

12 Energy.

13 Q. Is that the plan that you administer at the mine?

14 A. It is.

15 Q. If you look at the information requests, one of the requests

16 -- it's No. 2. It asks for a list of all hourly employees

17 currently on the CME plan. What does it mean for an employee to

18 be on the CME plan?

19 A. It means that the employee was notified that their absentee

20 percentage and their occurrences were high enough to place them

21 on the attendance program.

22 Q. So if an employee is placed on the attendance program, how

23 do they find out about that?

24 A. They receive a typed letter that's signed by a -- a member

25 of my management; so either the superintendent or general
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1 manager, for example. It lists their absentee percentage as

2 well as the number of occurrences that they received in the

3 12 months, and they received that in person by myself or a

4 member of HR.

5 Q. Does the union get notice of an employee placed on the plan?

6 A. They do.

7 Q. How do you give them notice?

8 A. I provide a copy of every letter that's issued to the mine

9 committee.

10 Q. How do you physically give the mine committee a copy?

11 A. If they're there, I'll hand it to them, but I have a pretty

12 established process where I have the bottom of a hanging file is

13 essentially their grab box, and they know when to stop by if

14 there's something in that file that it's theirs, and they'll

15 grab it on their way out.

16 Q. So the employees placed on the CME plan, do they get

17 periodic notifications about how they're doing or do they get

18 notification when they get off of the plan?

19 A. Yes, they do.

20 Q. Does the union get copies of all of those notifications as

21 well?

22 A. Yes. They receive copies of all letters pertaining to the

23 plan.

24 Q. Same process where you have your hanging file?

25 A. Or if they're there, yes.
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1 JUDGE GOLDMAN: What's the other; you hand it to them?

2 THE WITNESS: Yes. If they're present and I had just spoken

3 with an employee, I make a copy immediately and -- because I

4 have to make a copy for the employee. So I just make a copy for

5 the employee and a copy for the mine committee, and I hand one

6 to the employee and I hand one to the committee member, or I'll

7 put it in the hanging file for the next time that one of them

8 stops by.

9 MS. BETTS: I don't have any further questions for

10 Ms. Mohan.

11 JUDGE GOLDMAN: Thank you. Your witness.

12 MR. SPUNGEN: Thank you, Your Honor. Can we have a few

13 minutes?

14 JUDGE GOLDMAN: Sure. Take five minutes.

15 (Recess taken.)

16 JUDGE GOLDMAN: Back on the record. Your witness,

17 Mr. Spungen.

18 MR. SPUNGEN: Thank you, Your Honor.

19 CROSS EXAMINATION

20 BY MR. SPUNGEN:

21 Q. Ms. Mohan?

22 A. Yes.

23 Q. A few questions for you.

24 A. Sure.

25 Q. You said that you have been an HR supervisor at Marion since
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1 July of 2015. Did you have any other jobs with Murray before

2 that?

3 A. Yes. To clarify it was Monongalia County Mine.

4 Q. I'm sorry. Thank you.

5 A. I just wanted to make sure that was clear. I was the HR

6 coordinator from July of 2014 to --

7 Q. Okay. And before that?

8 A. No. That was my entirety there.

9 Q. So as HR coordinator, was there an HR supervisor at the same

10 time?

11 A. Yes.

12 Q. Who was that?

13 A. Depending upon the time, initially it was Ryan McCann, and

14 then it was Ilia Schlyhoffsky after that.

15 Q. So there were two of you in place until at least July of

16 2015?

17 A. Correct.

18 Q. And then after that you said that there were others

19 periodically that worked with you. Were they working with you

20 as coordinators?

21 A. Yes.

22 Q. And who determines how many HR employees are working at a

23 particular mine, if you know?

24 A. I can only make an assumption that it would be executive HR.

25 Q. Okay. Regarding -- okay. And have you ever asked for help?
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1 Have you ever asked for a coordinator to assist you?

2 A. Yes. Primarily when I knew that I was going to go off on

3 maternity leave.

4 Q. Are you on maternity leave now?

5 A. I am.

6 Q. Who is handling HR work at Monongalia now?

7 A. It's split between Dave Wilkinson and Tim Baum.

8 Q. Have you asked for another coordinator to be hired at any

9 time since you've been the supervisor?

10 A. I did initially when Mike Bombart was there, and then like I

11 said, when I knew that I was going for maternity leave.

12 Q. And it was denied?

13 A. No. I wouldn't say it was denied, but it was deemed

14 unnecessary since we had people available to support me.

15 Q. So you're not doing it on your own then because you have

16 this support?

17 A. No. I would say that I'm definitely doing it on my own, but

18 I occasionally have to have support while I'm there. To

19 clarify, currently I'm on maternity leave. I'm obviously

20 talking about then.

21 Q. When you're there and you need support, how do you get that

22 support?

23 A. I request to see if anyone is available; if Dave or Tim are

24 available. Tim might be at arbitration. Dave might be at a

25 another mine. Sometimes I'm by myself.
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1 Q. If they can't help you at that moment, if that need for

2 support continues, do they ultimately help you?

3 A. Yes.

4 Q. Okay. Now, I just want to clarify something. When you were

5 discussing Jeff Reel and his testimony, again you weren't

6 actually there; correct?

7 A. Correct.

8 Q. During his testimony?

9 A. That's correct.

10 Q. And then you spoke with Nelson and Wilkinson about Reel's

11 testimony. Who initiated that discussion?

12 A. I believe it was Mr. Wilkinson.

13 JUDGE GOLDMAN: Where were you when that was initiated?

14 THE WITNESS: I believe I was at work in my office.

15 JUDGE GOLDMAN: So this wasn't at the arbitration?

16 THE WITNESS: No.

17 BY MR. SPUNGEN:

18 Q. So why was -- I'm a little confused. Why would Dave

19 Wilkinson initiated this conversation rather than you as HR?

20 A. Sure. Sometimes we use them as advisors -- "we" meaning HR

21 coordinators and supervisors -- if it's something that I just

22 would like a little bit of input on on how to handle. I'll go

23 to Dave or Tim, or Tim might reach out to Dave as probably in

24 this instance.

25 Q. Do you recall requesting assistance from Mr. Wilkinson in
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1 this instance?

2 A. I do not.

3 Q. Okay. And do you recall how Mr. Reel was brought into this

4 meeting with you?

5 A. I don't.

6 Q. You didn't go and get him?

7 A. I can't say for sure.

8 Q. So you don't know what he was told when he came -- before he

9 came in?

10 A. I don't believe so.

11 Q. You don't believe that you know?

12 A. I'm sorry. I don't know.

13 Q. Okay.

14 JUDGE GOLDMAN: Who? Reel? You don't know what Reel was

15 told?

16 THE WITNESS: Yes.

17 JUDGE GOLDMAN: Reel was in a meeting when you came to the

18 meeting? He was already there; is that what you're saying?

19 THE WITNESS: No. I think what we were saying is what was

20 mentioned to Mr. Reel in order for him to come to my office; is

21 that correct?

22 MR. SPUNGEN: Correct.

23 JUDGE GOLDMAN: Okay. Thank you.

24 BY MR. SPUNGEN:

25 Q. So you don't know whether or not he was told that he was to
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1 be disciplined before coming the office;

2 A. No, I do not.

3 Q. And during this meeting, Mr. Nelson -- you testified that

4 Mr. Nelson said to Reel that this was an unofficial verbal

5 warning; correct?

6 A. Correct.

7 Q. And you -- at that time you reported to Mr. Nelson?

8 A. I did.

9 Q. And he is the head of the mine? He's the highest ranking

10 person at the mine at that time?

11 A. I believe at that time there was a general manager

12 Pete Simpson that was above him, but he was a superintendent.

13 So just one more step up.

14 Q. Okay. You testified that Mr. Nelson may have apologized for

15 his statement, but you don't recall if he did; correct?

16 A. Correct.

17 Q. Okay. Now, if you can look at Respondent's Exhibit 10 --

18 A. That's this?

19 Q. Yes. Yes.

20 A. Okay.

21 Q. Let's look at a few pages here. We will start out with

22 1468.

23 A. Okay.

24 Q. And you're testimony was that this request -- the request

25 that was made -- that's referred to on 1468, that request is on

APP0536

USCA Case #18-1151      Document #1748830            Filed: 09/04/2018      Page 385 of 395



Page 439

1 1469?

2 A. Yes.

3 Q. Okay. And this request was made on March 28th and then a

4 similar -- the same request was made on March 31st. That's

5 1478?

6 A. Yes. That's correct.

7 Q. You hadn't provided Mr. Phillippi with a response between

8 March 28th and March 31st; had you?

9 A. I had not.

10 Q. You hadn't told him anything in fact?

11 A. In response to this?

12 Q. In response.

13 A. No, I had not.

14 Q. And -- now, let's go through this request. Can you look at

15 1479?

16 A. Okay.

17 Q. Okay. The first request is invoices. Okay. And you

18 testified that you don't know how to collect this information?

19 A. To the extent that he was asking for.

20 Q. So contractors don't just show up at the mine; do they?

21 A. No.

22 Q. There are -- they are hired by the mine to do certain work?

23 A. Correct.

24 Q. And what is that process, if you know?

25 A. I would not -- I would have to speculate honestly.
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1 Q. Please don't. Who did you speak with to find out how you

2 can get the answer to question No. 1?

3 A. My -- it's my experience that if I have a specific

4 contractor in a specific time, I can get invoices but to go back

5 that far was the issue and for any contractor, any job or things

6 like that, that's what made it so burdensome and so vague.

7 Q. For the proceeding --

8 A. Yeah.

9 Q. From July 2015. Okay. So about nine months?

10 A. Correct.

11 Q. So you didn't ask anybody for how to get this

12 information; correct?

13 A. Correct.

14 Q. And when did you respond at all to this request?

15 A. I'd have to refresh my memory. I can't remember.

16 Q. Do have you General Counsel's Exhibit 10 up there?

17 A. I do and to answer --

18 Q. If you look at --

19 JUDGE GOLDMAN: Are you asking for General Counsel's 10?

20 MR. SPUNGEN: General Counsel's 10.

21 A. Yes. I'm looking at the right one.

22 Q. You're looking at Respondent's 10.

23 A. Oh, I'm sorry.

24 Q. General Counsel's 10 was given to you.

25 A. I apologize. I am looking at it now.
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1 Q. Can you look at the bottom bates stamp of 1079?

2 A. Yes.

3 Q. So regarding to question 1 you told the union that it --

4 that this request was burdensome and it lacks specifics. When

5 did you tell them this?

6 A. I responded on Friday, April 1st, 2016.

7 Q. And, again, you didn't ask anyone to find out how to get

8 this information?

9 A. Correct.

10 Q. Did you -- you didn't tell Mr. Phillippi how it was

11 burdensome or what made it burdensome; did you?

12 A. No.

13 Q. Now, question 2, the copies of bid forms, estimates and

14 offers. You testified that you highly doubt anyone would have

15 kept that information?

16 A. Correct.

17 Q. Who did you ask to find out whether anyone kept that

18 information?

19 A. No one.

20 Q. No one. So when you say to Ms. Betts in your response, "We

21 do not maintain records as described," that is inaccurate;

22 correct?

23 A. I would not say that's correct. I know that from experience

24 there would be no reason for someone to keep bid forms or offers

25 or estimates for over nine months prior that were not actually
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1 hired or used.

2 Q. For the past nine months; correct?

3 A. Sure. Yes.

4 Q. So if someone submitted a bid form the week before, did you

5 ask for -- let me restate that. Did you ask anyone for bid

6 forms that were submitted the week before?

7 A. No.

8 Q. Or the month before?

9 A. No.

10 Q. You didn't make the search at all?

11 A. Correct.

12 Q. So 3, copies of any rosters, lists, reports, memorandums,

13 documents or postings showing that contracted hours were first

14 offered to bargaining unit employees, you don't maintain such a

15 list?

16 A. No.

17 Q. How do you know such a list is not maintained?

18 A. I believe -- I would think that it would be maintained by

19 human resources or timekeepers, and it's not.

20 Q. You believe. Did you ask anyone if anyone keeps such a

21 list?

22 A. I did not.

23 Q. Paragraph 4, did -- how do you know such a list is not

24 maintained?

25 A. I do not maintain it and neither do the timekeepers, and
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1 that would be the two departments that would keep something like

2 this.

3 Q. How do you know that timekeepers do not maintain such a

4 list?

5 A. I work in tandem with them.

6 Q. Did you ask anyone in time keeping whether they maintain

7 such a list?

8 A. No, but I know what they do.

9 Q. Okay. Warranty work, your response, we do not claim

10 anything and do not maintain such a list. Again, how do you

11 know or who did you ask to find out whether there was a list of

12 warranty work or specialty work?

13 A. I did not ask anyone.

14 Q. Okay. Is there a log used for contractors coming in and out

15 of the facility?

16 A. I believe so, yes.

17 Q. Did you provide that?

18 A. I did not.

19 Q. And what information would be included in such a log, if you

20 know?

21 A. Just contractors that had been on the property.

22 Q. Okay. Do you know who decides which contractor to hire for

23 which work?

24 A. The ultimate decision I don't.

25 Q. Okay. Do you know who decides who makes the -- actually
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1 makes the payments to contractors?

2 A. I know it goes through the warehouse.

3 Q. Okay. And did you ever ask anyone from the warehouse about

4 such payments in response to this information request?

5 A. I did not.

6 Q. Did you ask any department head about soliciting bids?

7 A. I did not.

8 Q. Did you ask Mr. Wilkinson about how bids are solicited or

9 how estimates are kept?

10 A. I did not.

11 Q. Okay. Or anything else in response to this request?

12 A. Just advising me on how to respond.

13 Q. And that advice was to say that you don't have it?

14 A. Basically.

15 Q. It's burdensome?

16 A. What you see there is what we decided to respond.

17 Q. I'm showing you what's been marked as General Counsel's

18 Exhibit 9. This is already in the record. I only have one copy

19 of this. So, Your Honor, may I approach?

20 JUDGE GOLDMAN: Yes.

21 Q. Do you recognize that document?

22 A. Yes.

23 JUDGE GOLDMAN: Give her some room.

24 MR. SPUNGEN: I'm sorry.

25 A. I do.
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1 Q. And what is this?

2 A. This is the explanation, if you will, for the chronic

3 excessive absenteeism disciplinary program.

4 Q. Look at the first full paragraph where it starts effective

5 March 1st.

6 A. Uh-huh.

7 Q. From this paragraph can you see when Bradford factors would

8 no longer be calculated?

9 A. I would -- it says effective March 1st, 2014.

10 Q. 2014. Okay. And when did Murray take over?

11 A. December of 2015 -- I'm sorry -- 2013.

12 Q. December 2013?

13 A. Yes.

14 Q. So wouldn't this say that the Bradford factor was still

15 being kept into effect after Murray took over?

16 A. Based upon this document at face value?

17 Q. And this is a Murray document?

18 A. Correct.

19 Q. When you were asked for the Bradford plan documents, what

20 actions did you take to look for that information?

21 A. I went through all of the shared files that we had that go

22 back to 2008 looking for anything that was updated, the most

23 recent update basically for the Bradford plan, and that's what I

24 found. October of 2013 was the last time that it had been

25 touched.
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1 Q. Okay. And if you look at the second paragraph isn't it true

2 that this is telling us that employees on the Bradford program

3 would continue to be counseled or disciplined?

4 A. Yes.

5 Q. All right. And how would you know which employees were

6 still being counseled or disciplined under that Bradford

7 program?

8 A. I would not know. I came in, like I said, July of '14, and

9 no one was being counseled or disciplined at that time on the

10 Bradford plan.

11 Q. Okay. Did you ask anyone that had been here prior to July

12 of '14 what had happened to this information?

13 A. My knowledge of the situation was the email that I was cc:ed

14 on with Ryan McCann who was my original supervisor that he

15 emailed to Paul Piccolini basically saying that Monongalia

16 County had not been using the Bradford plan since the time of

17 the acquisition.

18 Q. What was Monongalia County using?

19 A. My understanding we were just tracking under the standard

20 attendance control program.

21 Q. Which hadn't been put into effect yet?

22 A. It's contractual. It's in the contract.

23 Q. Okay. So you said that -- you testified that when employees

24 have absence they're given -- there's a letter that they're

25 given that tells them that they've had an unexcused absence or
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1 an excused absence? You tell me.

2 A. To clarify, it would be more than one unexcused absence.

3 The individual would have to have a certain percentage of

4 absenteeism, and it would be over a 12 month period as well as a

5 certain number of occurrences, which would be a doctor's note or

6 an unexcused absence.

7 Q. How do you track that information?

8 A. It would be coded that way. So if they had brought in a

9 doctor's note and not used a contractual day, for example, it

10 would be coded as an S or unexcused day. An unexcused would be

11 a no show.

12 Q. Once someone gets a letter, how is that tracked?

13 A. I have an individual file for each person that's on the

14 program as well as an Excel sheet that I maintain that's part of

15 a greater HR monthly report.

16 Q. And this Excel spreadsheet lists what?

17 A. It lists the individuals on the program, the date that they

18 were counseled, which type of counseling occurred and

19 exoneration dates and things like that.

20 Q. And you didn't provide that information to Mr. Phillippi?

21 A. I did not.

22 Q. Even though you had a spreadsheet that showed -- that

23 provided a list of such employees; correct?

24 A. Correct. Part of a greater report.

25 JUDGE GOLDMAN: I'm sorry. What?
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1 THE WITNESS: A greater report. It's part of another.

2 JUDGE GOLDMAN: It's a greater report. Okay.

3 Q. Going back, you mentioned that you forwarded some requests

4 to your managers if you couldn't answer certain questions?

5 A. Correct.

6 Q. Who were the managers that you're referring to?

7 A. Depending upon the time it would be Dave Wilkinson, Brady

8 West, Tim Baum and then additionally Tom Hudson who helped out

9 with employee relations and those people.

10 Q. Thank you. How do you make a decision whether or not to

11 refer to a manager?

12 A. Typically if it's something to do with employee relations

13 that I did not have a lot of experience with when I came into

14 the position, that's primarily what I sent on to get advice and

15 counsel.

16 MR. SPUNGEN: Okay. Thank you, Your Honor. That's all I

17 have.

18 JUDGE GOLDMAN: Any follow up?

19 MS. BETTS: I have two quick questions.

20 REDIRECT EXAMINATION

21 BY MS. BETTS:

22 Q. I believe that Mr. Spungen asked you a question going back

23 to the contracting out of information requests. It's General

24 Counsel Exhibit 10. I think that he asked you a question along

25 the lines that you didn't tell Mr. Phillippi how or why the
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